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This number completes volume 6 of the Wisconsin Law Review. Hereto- 
fore volumes have consisted of eight numbers covering two academic years. 
In the hopeful anticipation of enlarging the magazine, it seems to the editors 
preferable to begin with each new school year a new volume. We therefore 
publish a table of leading articles and an index of the current volume at the 
back of this number. The increase in pages during the next year will not 
be enough to warrant those who prefer to have their copies bound into books 
of about the size of previous volumes of the Review, in binding volume 6 
and volume 7 separately. They may better hold their copies unbound till 
volume 7 is completed and the eight numbers comprising the two volumes may 
be made up into a single book. This volume is, however, complete in itself 
and ready for binding. 

On the inside of the front cover will be found a notice concerning the price 
of this magazine hereafter, and a subscription blank, which our readers are in- 
vited to return with payment for one or two years. 




































RECRIMINATION AND RELATED DOCTRINES IN THE 
WISCONSIN LAW OF DIVORCE AS ADMINISTERED 
IN DANE COUNTY 


N. P. FEINSINGER* 
KIMBALL YOUNGT 


:. 
PURPOSE AND SCOPE OF THIS STUDY 


Courts, lawyers, sociologists, and the public generally have 
evinced a growing interest in the subject of divorce as a social phe- 
nomenon and a correspondingly heightening suspicion of legal sanc- 
tions in their theory, administration, and effect... Numerous studies 
have been made to determine the efficacy with which the legal rules 
of divorce have accomplished the dual object of protecting the pub- 
lic interest in the marital relationship and securing to individuals the 
greatest degree of free action. Most of these studies, while un- 
doubtedly praiseworthy in their purpose and honest in their execu- 
tion, are unreliable because they have covered too wide a field and 
attempted to prove too much. Innocent statistics have been seized 
and distorted into improbable meanings. Legal doctrines have not 





*Assistant Professor of Law, University of Wisconsin. 

tProfessor of Social Psychology, University of Wisconsin. 

1The relation of statute law to legal practice reflects the divergence between 
law, on the one hand, and public opinion and the mores, on the other. It is a well 
recognized principle that where the law and the mores cooperate, the enforcement 
of law, in terms of the statutes, is much more adequate than is the case where the 
mores and the law are in conflict. When the mores and public opinion, there- 
fore, diverge from the law, legal practice frequently begins to follow the mores. 
This means that the legal statutes are modified, glossed over, or even ignored 
in the legal decisions. This matter, as the present article indicates, is admirably 
illustrated in the operation of the law of recrimination. 

The following bibliographic notes reveal a section of public discussion on 
the question of divorce. It is appended to furnish some reflection of how pub- 
lic opinion reacts to this “strain of consistency,” as W. G. Sumner called it, be- 
tween the mores and the law. 

One subject of much discussion in the fleld of divorce revolves around the 
matter of divergence between the various divorce laws in this country. The variety 
of legal “causes” for divorce makes for difference in the legal practice in va- 
rious states. This divergence and practice is reflected in regard not only to the 
operation of the law of recrimination but to the closely related matters of collu- 
sion and connivance. See Turano, Conflict of Divorce Laws (1929) 17 American 
Mercury 459, for a general discussion of the problem of divergenf divorce stat- 
utes. 

Most of the sociological articles on divorce have been of a statistical nature. 
The statistics of the “causes” of divorce are based upon the legal foundations of 
divorce, and few statistics, if any, have dealt with what might be called the “real” 
causes of divorce. It became apparent in the preliminary stages of the present 
study that a statistical analysis of the operation of the law of recrimination 
would be futile. The uselessness of the statistical analysis in divorce studies has 
been pointed out by a number of writers. See, for example, Mowrer, The Va- 
































































196 WISCONSIN LAW REVIEW 





been properly evaluated.2 So many variables appear to affect the 
situation, both within and without the judicial orbit, at a given time, 
that a complete study satisfying both judicial and extra-judicial in- 
terests seems a most difficult task for an investigator trained not only 
in law but in the related social sciences as well. Add to this the fact 
that the divorce situation is in flux, and that changing personnel 
on the bench, to mention a single variable, alone can disturb the 
whole arrangement of forces, and the accomplishment of the object 
of these studies approaches the impossible. 

Law on the books and law in action, meaning law in its admin- 
istration and effect, may differ considerably. On this hypothesis, a 





riance Between Legal and Natural Causes for Divorce (1924) 2 J. Sociat Forces 
388, and Rubinow, After Divorce, What? (1930) 63 New Repusiic 266. The latter 
pointedly remarks, “What is the meaning, for instance, of the fact that seven- 
eighths of all divorces are granted without any contest from the sued or guilty 
party, without any effort to disprove those seemingly serious charges of drunken- 
ness, cruelty, adultery, or desertion?” 

Coming to the articles which discuss the problems raised in this paper, only 
one article in recent years discusses the matter of recrimination in its socio- 
legal implications. See Seagle, The Right to Consolation (1924) 2 American MER- 
cury 39. The author traces the history of the doctrine from Roman law to 
canon law and shows how it was incorrectly applied especially in the English 
ecclesiastical courts to divorce when actually it did not apply to divorce in the 
Roman courts but only to the matter of the wife’s right to recover her dowry after 
her husband had divorced her. He shows also how the doctrine is incorrectly 
held by many courts to be an outgrowth of the common law and moreover how 
the Christian doctrine of marriage as a sacrament has had the effect of strength- 
ening the application of the doctrine in practice. He suggests the application of 
the doctrine of comparative rectitude, but is doubtful apparently as to how far 
public sentiment will go in looking upon marriage as a contract. 

There are a number of articles which discuss the whole problem of the con- 
flict between the mores and the law with particular reference to collusion, to 
connivance, and, by implication, to recrimination. Ratray, Divorce as Manners 
and Customs (1925) 45 New Repustic 80, discusses the acceptance of the mores in 
court practice unless clear fraud is established. 

Apparently the use of connivance and collusion are ignored in much legal 
practice unless the attorneys for the defendant are inclined to press the matter 
before the court. This fact is well brought out in an anonymous article, Black- 
mail Within the Law (1925) 325 Livine Ace 360, which deals with the situation 
in England. 

Many articles contrast judicial practices here and in other countries, espec- 
ially Scandinavia. There is a growing discussion of the need to alter the 
American law to permit divorce by mutual consent and to avoid the onus 
of undue and often unfavorable publicity. The following articles furnish a good 
cross-section of current discussion of these matters: (Editorial) Decency in Di- 
vorce (1928) 127 Nation 214; Hayes, Companionate Divorce (1929) 128 Ibid. 420; 
Bromley, Civilized Divorce (1929) 128 Ibid. 608; (Anonymous) What a Divorce 
Lawyer Knows (1925) 76 Coriier’s 20; Ewing, Mockery of American Divorce (1928) 
157 Harpers 153; Holmes, Marriage and Divorce (1928) 80 Forum 551. 

*To illustrate, a recent sociological study of the significance of the period of 
separation prior to divorce failed to take into account the doctrine of condonation 
which may have motivated the continued absence of a spouse whose original de- 
parture from home was justified by the misconduct of the other spouse. The 
study in question also failed to consider the fact that in many cases in which di- 
vorce was sought on the basis of desertion, the parties may not have been sepa- 
rated in fact during the period alleged in the petition. 
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thorough examination of any legal doctrine would involve in addi- 
tion to an analysis of statutes and decisions, a study of the applica- 
tion of the doctrine by the courts in actual practice and a checking 
of the effect of the doctrine so applied on the parties immediately 
concerned and the community in general. An examination of this 
sort in the field of divorce generally would seem to require the com- 
bined techniques and learning of law, sociology, psychology, perhaps 
biology, and other sciences. Groups of individuals, each trained in 
a single field mentioned, or an individual or individuals trained in 
more than one of the above fields, might undertake such a task.* 

However inviting an undertaking as complete as the above 
might have seemed, it was decided to limit the scope of this study 
for the present to the comparison of a specific legal doctrine in theory 
and in practice. The doctrine selected is the defense of recrimina- 
tion in divorce actions, which bars both parties from relief where 
each has been guilty of marital misconduct sufficient to justify a 
divorce, if the other were not similarly at fault. The remainder of 
this paper will discuss in sequence the doctrine of recrimination as 
it appears in statutes and decisions generally, as applied by the Wis- 
consin Supreme Court, and as administered by the judges of the 
courts which have concurrent jurisdiction over divorce actions in 
Dane County.* 


II. 


THE DoctTrRINE OF RECRIMINATION IN STATUTES AND DECISIONS 
GENERALLY 


H and W are married. One party seeks a divorce and alleges 
facts sufficient to constitute a cause of action. The other party 
pleads the plaintiff’s marital misconduct (1) as a basis for denying 
relief to the plaintiff, (2) as a basis for affirmative relief. What 
types of misconduct will be considered by the court as material on 
the question of decree or no decree, or who should receive the di- 
vorce? 

The defenses of collusion, connivance, condonation, and recri- 
mination appear to have been carried over from the ecclesiastical 
law through the English common iaw thence into American common 





See, for example, the study of the law relating to married women’s services 
and earnings within and outside the home in New York State, published by the 
Columbia Law School in 1930, in a volume entitled “A Research in Family Law.” 

‘These are the circuit court, Hoppman and Zimmerman, JJ., presiding, and the 
superior court, Schein, J., presiding. 
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law and statutes. Most of the recent notes on the doctrine of re- 
crimination have criticized the doctrine as socially unjustified and 
have argued for its abolition.* The doctrine is firmly established 
in American law, however, in common law or statutory form.’ No 





‘See Forster v. Forster, 1 Hagg. Cons. 144, 147 (1790); Beeby v. Beeby, 1 Hagg. 
Ecc. Rep. 789 (1799); Proctor v. Proctor, 2 Hagg. Cons. 292, 297 (1819); 2 BisHop, 
MarriaGe, Divorce AND SEPARATION (1891) §342; note (1926) 26 Cor. L. Rev. 83, 86, 
n. 22; note (1929) 29 Cor. L. Rev. 799, 800; note (1930) 29 Micn. L. Rev. 232, 233. 

‘Following is a collection of legal comments on the doctrine of recrimination 
and the related doctrine of connivance: 

CoNnNIvaANcE: 2 BisHop, op. cit. supra, §§201-248; 2 ScHouLeR, MarriaGe, D1- 
vorceE, SEPARATION AND Domestic Rexrations, (6th ed. 1921) §§1706-1720; 
Pecx, Domestic Retations (3rd ed. 1930) §46; TirraNy, Persons aNp Domestic 
Rexations, (2nd ed. 1909) §105; note (1886) 25 Am. L. Rec. 97; note 12 L. 
R. A. 524 (1891); mote 10 Ann. Cas. 819 (1908); (1909) 68 Cent. L. J. 382; 
(1919) 33 Harv. L. Rev. 729; note (1925) 29 Law Notes 96; note (1929) 29 Cox. L. 
Rev. 799; (1925) 69 Sox. J. 586; ibid. 636. 

RECRIMINATION: 2 BisHop, op. cit. supra, §§337-409; 2 ScHouer, op. cit. 
supra, §§1721-1729; Peck. op. cil. supra, §46; Tirrany, op. cit. supra, §109; note, 
45 L. T. 382 (1868); note, 6 ANN. Cas. 171 (1907); note, 19 L. R. A. (N. S.) 468 
(1909); note, 39 L. R. A. (N. S.) 1135 (1911); note, 47 L. J. 411 (1912); note, 134 
L. T. 3 (1912); (1915) 15 Cox. L. Rev. 713; (1915) 2 Va. L. Rev. 623; note (1916) 
64 U. or Pa. L. Rev. 620; note (1919) 89 Cent L. J. 204; note (1920) 69 U. or Pa. 
L. Rev. 70; note 25 A. L. R. 1049 (1923); note (1925) 5 Bosron U. L. Rev. 130; note 
(1926) 26 Cor. L. Rev. 83; note 30 Law Notes (N. Y.) 81 (1926); J. E. G. de 
Montmorency, Divorce Law in England, (1926) 75 U. or Pa. L. Rev. 36; (1926) 3 
Wis. L. Rev. 488; note, 63 A. L. R. 1127 (1929); note, 34 Law Nores 145 (1930); 
note (1930) 29 Micu. L. Rev. 232; Christopher N. Johnston, Report of the Royal 
Commission upon Divorce, 24 Jurnip. Rev. 274 (1913); note (1926) 70 Sor. J. 698; 
(1927) 43 L. Q. Rev. 313; note (1927) 71 Sor. J. 130; note (1927) ibid. 869. 

See note (1926) 26 Cor. L. Rev. 84, n. 1 & 2, for a classification of authorities 
according to statute and judical decision. See also Stimson, Am. Stat. Law (1886) 
§§6202, 6217. The most common situations in which the doctrines of connivance 
and recrimination arise, and the law relating thereto, are discussed in the follow- 
ing references: 

CoNNIVANCE: One spouse may properly watch the other who is suspected of 
adultery, in order to obtain proof of that fact. Engle v. Engle, 153 Iowa, 285, 133 
N. W. 654 (1911); Farwell v. Farwell, 47 Mont. 574, 133 Pac. 958, Ann. Cas. 1915C 
78 (1913); Brown v. Brown, 62 N. J. Eq. 29, 49 Atl. 589 (1901), reversed on the 
evidence in 63 N. J. Eq. 348, 50 Atl. 608 (1901); Warn v. Warn, 59 N. J. Eq. 642, 
45 Atl. 916 (1899); Reiersen v. Reiersen, 32 App. Div. 62, 52 N. Y. Supp. 509 
(1898); Tuck v. Tuck, 117 App. Div. 421, 102 N. Y. Supp. 688 (1907). He may 
not, however, make opportunities for her or “smooth her path to the adulterous 
bed.” May v. May, 108 Iowa 1, 78 N. W. 703, 75 Am. St. Rep. 202 (1899); Noyes 
v. Noyes, 194 Mass. 20, 79 N. E. 814, 120 Am. St. Rep. 517 10 Ann. Cas. 818 (1907); 
Torlotting v. Torlotting, 82 Mo. App. 192 (1899); Karger v. Karger, 19 Misc. Rep. 
236, 44 N. Y. Supp. 219 (1897); McAllister v. McAllister 137 N. Y. Supp. 833 (1912). 
So, also a husband cannot obtain a divorce for the wife’s adultery, where he de- 
serted her in a large city, with but a trifling sum to provide for her wants. 
Heidrich v. Heidrich, 22 Pa. Super. Ct. 72 (1902). And see Moore v. Moore, 102 
Tenn. 148, 52 S. W. 778 (1899). In Dennis v. Dennis, 68 Conn. 186, 36 Atl. 34, 34 
L. R. A. 449, 57 Am. St. Rep. 95 (1896), where the wife directed her attorneys to 
employ detectives to procure evidence, and the detectives hired a lewd woman to 
lure the husband into an act of adultery, the wife’s suit was held to be barred on 
the ground of connivance even though she may not have expressly directed em- 
ployment of the woman. See, also, to same effect, Gower v. Gower, L. R. 2 P. & 
D. 428 (1872). In Lovering v. Lovering, 3 Hagg. Ecc. 85 (1792), Hedden v. Hedden, 
21 N. J. Eq. 61 (1870), and Woodward v. Woodward, 41 N. J. Eq. 224, 4 Ati. 424 
(1886), it was held that a husband who connives at one act of adultery cannot ob- 
ject to a subsequent act. Contra: Viertel v. Viertel, 99 Mo. App. 710, 75 S. W. 187 
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state has expressly repudiated the doctrine, and only a few jurisdic- 

tions have overtly attempted its alteration. The doctrine has been 

limited to some extent: 

(1) By the doctrine of “judicial discretion,” which permits the 
granting of a divorce although both parties have been guilty 





(1903). Cf. Hodges v. Hodges, 3 Hagg. Ecc. 118 (1795); Hodges v. Windham, 
Peake 53 (1791); and Stone v. Stone, 1 Rob. Ecc. 99 (1844). But connivance at 
one act of adultery will not bar divorce for an earlier act. Millard v. Millard, 78 
L. T. (N. S.) 471 (1898); Viertel v. Viertel, supra; Morrison v. Morrison, 142 Mass. 
361, 365, 8 N. E. 59, 56 Am. Rep. 688 (1886); Bailey v. Bailey, 67 N. H. 402, 29 
Atl. 847 (1892). The Morrison case, however, says that the character of this con- 
nivance may be so open and revolting as to indicate that the husband is not in- 
jured even by a prior act not expressly consented to. 

In Lankester v. Lankester, ([1925] P. 114, 94 L. J. (Pro.) 71, 133 L. T. 349, 
a husband who had in good faith assisted his wife in obtaining a void foreign 
divorce was held to have connived at her adultery, which consisted in marrying 
and living with another man. 

Connivance may consist of affirmative conduct, Noyes v. Noyes, supra, or fail- 
ure to act under special circumstances requiring action. Pike v. Pike, 100 N. J. 
Eq. 486, 136 Atl. 421 (1927); Mayer v. Mayer, 5 Ohio Dec. Reprint 444 (1877). 
See, also, Re Simmons Divorce Bill, 12 Clark. & F. 339 (1845); Forrest v. Forrest, 
8 B. C. 19, 21 Can. L. T 219 (1901). 

RECRIMINATION: As a general rule marital misconduct of the plaintiff con- 
stituting grounds for divorce will bar relief for misconduct of the defendant simi- 
lar in degree although not necessarily similar in nature. Pease v. Pease, 72 Wis. 
136, 39 N. W. 133. (1888); Arnaboldi v. Arnaboldi, 101 N. J. Eq. 126, 138 Atl. 116 
(1927). Originally the English law required the delictum of the plaintiff to be 
the same in kind, on the theory that recrimination was a doctrine of compensa- 
tion. See the opinion of Lord Stowell in Chambers v. Chambers, 1 Hagg. Cons. 
439 (1810). But see Otway v. Otway, 13 P. D. 141 (1888), stating that recrimina- 
tion was not a doctrine of compensation but of “clean hands.” Under an Illinois 
statute, desertion, drunkenness and cruelty have been held no recriminatory de- 
fenses to adultery, although adultery has been held a good recriminatory defense 
to cruelty under this same statute. See Inn. Rev. Srar. (Smith-Hurd, 1927) 
ec. 40 sec. 11, and the following Illinois cases: Bast v. Bast, 82 Ill. 584 (1876); 
Zimmerman v. Zimmerman, 242 Ill. 552, 90 N. E. 192 (1909); Decker v. Decker, 
193 Ill. 285, 61 N. E. 1108, 55 L. R. A. 697, 86 Am. St. Rep. 325 (1901). Under a 
statute similar to the Illinois statute cited supra, adultery may be recriminated 
only to a charge of adultery. Buerfening v. Buerfening, 23 Minn. 563 (1877). A 
further type of limitation is illustrated in Appeltofft v. Appeltofft, 147 Md. 603, 
128 Atl. 273 (1925), holding that in a petition for absolute divorce, misconduct of 
the plaintiff constituting grounds for limited divorce only cannot be used as a 
recriminatory defense. If the recriminatory defense is desertion, it must have 
continued for the full statutory period, to be used as a recriminatory defense to 
adultery. Hall v. Hall, 4 Allen (Mass.) 39 (1862); McCannon v. McCannon, 73 
Vt. 147, 50 Atl. 799 (1901). But desertion for any period may constitute con- 
nivance at adultery or bar relief on similar grounds. See Pike v. Pike, supra. 
While the offense set up in recrimination need not by the general rule be the 
same in kind, it must constitute grounds for divorce either absolute or limited, 
depending upon which type of divorce is asked by the petitioner. Cushman v. 
Cushman, 194 Mass. 38, 79 N. E. 809 (1907). However, the petitioner’s miscon- 
duct short of grounds for divorce may bar relief if it caused or contributed to 
the defendant’s misconduct in such a way as to justify or mitigate the latter. 
Lyster v. Lyster, 111 Mass. 327 (1873); Wiley v. Wiley, 171 Iowa 390, 151 N. W. 
205 (1915); Murrin v. Murrin, 94 W. Va. 605, 119 S. E. 812 (1923). A condoned 
offense cannot be used in recrimination. Storms v. Storms, 71 N. J. Eq. 549, 64 
Atl. 700 (1906); Jones v. Jones, 71 Colo. 420, 207 Pac. 596 (1922); Cumming v. 
Cumming, 135 Mass. 386, 46 Am. Rep. 476 (1883); Talley v. Talley, 215 Pa. 281, 64 
Atl. 523 (1906). Cf. Stiehr v. Stiehr, 145 Mich. 297, 108 N. W. 684 (1906). Even 
though the recriminatory offense occurs after the commencement of the suit, it 
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of marital misconduct, if deemed best for the welfare of the 
parties concerned and the public generally.® 

(2) By the doctrine of “comparative rectitude,” which permits 
the granting of a divorce to the party less at fault.® 

(3) By confining the defense to misconduct of the plaintiff the 
same in kind as defendant’s misconduct, or by specifying the 
types of plaintiff’s misconduct which may be used in recrim- 
ination.”° 

(4) By confining the defense to misconduct of the plaintiff equal 
in degree, i.¢., to bar relief for misconduct justifying an ab- 
solute divorce, defendant cannot set up misconduct of plain- 
tiff constituting grounds for limited divorce merely." 

(5) By permitting divorce after separation for a number of years, 
regardless of fault.'* 





is a defense. Von Bernuth v. Von Bernuth, 76 N. J. Eq. 487, 74 Atl. 700, 139 Am. 
St. Rep. 784 (1909); Heinemann v. Heinemann, 233 N. W. 552 (Wis., 1930). That 
gcod faith of the petitioner is not a reply to the defense of recrimination is 
strikingly illustrated in Moors v. Moors, 121 Mass. 232 (1876); Geisselman v. Geis- 
selman, 134 Md. 453, 107 Atl. 185 (1919), criticized in (1919) 89 Centr. L. J. 204; 
Kelsey v. Kelsey, 204 App. Div. 116, 197 N. Y. Supp. 371 (1922), reversing 190 N. 
Y. Supp. 52 (1921). 

See also (1919) 89 Centr. L. J. 204; (1925) 5 Boston U. L. Rev. 130; (1930) 29 
Micu. L. Rev. 232. As to when recrimination must be pleaded, see Geisselman v. 
Geisselman, supra; Young v. Young, 94 N. J. Eq. 155, 119 Atl. 92, 25 A. L. R. 
1049 (1922). As to whether recrimination may be pleaded in collateral actions, 
see Hawkins v. Hawkins, 193 N. Y. 409, 86 N. E. 468 (1908). 

*Oxra. Stat. (Bunn. 1921) c. 3 art. XVIII, §505; Kan. Rev. Srar. (1923) c. 60, 
$1506; 20 & 21 Vicr., c. 85, §31. The following articles and notes deal with the 
subject of discretion: Note 47 L. J. 411 (1912); note 134 L. T. 3 (1912); note 
(1916) 64 U. or Pa. L. Rev. 620; note (1925) 5 Boston U. L. Rev. 130; note 30 Law 
Nores (N. Y.) 81 (1926); J. E. G. de Montmorency, Divorce Law in England, 
(1926) 75 U. or Pa. L. Rev. 36; Christopher N. Johnston, Report of the Royal Com- 
mission upon Divorce, (1913) 24 Juni. Rev. 274; note (1926) 70 Sox. J. 698; 
(1927) 43 L. Q. Rev. 313; note (1927) 71 Sox. J. 130; note (1927) ibid. 869. 

*lowa, Louisiana, Michigan, Texas and Washington have at one time or another 
purported to recognize such a doctrine, but the law is settled otherwise. See the 
following authorities: Inskeep v. Inskeep, 5 Iowa 204 (1857); Trowbridge v. Car- 
lin, 12 La. Ann. 882 (1857); Thomas v. Tailleu, 13 La. Ann. 127 (1858); Dillon v. 
Dillon, 32 La. Ann. 643 (1880); see La. Rev. Cope (Saunders, 1920) §§138, 139; 
Weiss v. Weiss, 174 Mich. 431, 140 N. W. 587 (1913); Hatfield v. Hatfleld, 213 
Mich. 368, 181 N. W. 968 (1921); Legatski v. Legatski, 230 Mich. 186, 203 N. W. 
69 (1925); Radzinski v. Radzinski, 234 Mich. 144, 207 N. W. 821 (1926); Hale v. 
Hale, 47 Tex. 336 (1877); Jones v. Jones, 60 Tex. 451 (1883); Beck v. Beck, 63 Tex. 
34 (1885); Briggs v. Briggs, 56 Wash. 580, 106 Pac. 126 (1910); Johnsen v. John- 
sen, 78 Wash. 423, 139 Pac. 189, 1200 (1914); Schirmer v. Schirmer, 84 Wash. 1, 145 
Pac. 981 (1915); McMillan v. McMillan, 113 Wash. 250, 193 Pac. 673 (1920); see 
Was. Comp. Stat. (Remington, 1922) §982. Nevada and Michigan appear to be 
the only two jurisdictions which have expressly repudiated the doctrine of com- 
parative rectitude. See the Michigan cases cited supra; Blankenship v. Blanken- 
ship, 51 Nev. 356, 363, 276 Pac. 9, 63 A. L. R. 1127 (1929). 

See note (1926) 26 Cor. L. Rev. 83, 84 n. 1. 

“Appeltofft v. Appeltofft, 147 Md. 603, 128 Atl. 273 (1925), noted in (1926) 26 
Cot. L. Rev. 83. 

“@Wis. Star. (1929) §247.07 (7); note (1926) 26 Cor. L. Rev. 83, 87, n. 28 & 29. 
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(6) By excusing misconduct of one party when it was attribut- 
able to misconduct of the other.’* 


In its common law form, the doctrine of recrimination is sup- 
ported on various theories : 
(1) “Clean hands.’’* 
(2) “In pari delicto.”** 
(3) Breach of mutual dependent covenants.** 
(4) “Compensation.”’* 
(5) Divorce a remedy for the innocent spouse only.'® 


There are, in addition, statutory provisions expressly barring 
relief in cases involving mutual misconduct.** The only generally 
accepted limitation upon the application of the principle of recrimin- 
ation under such statutes is that the plaintiff’s misconduct must equal 
the defendant’s misconduct in degree of fault according to the classi- 
fication of grounds for absolute or limited divorce in the particular 
jurisdiction. In addition to express provisions, statutory language 
providing for divorce to the “party injured” has been construed as in- 
dicating legislative sanction of the common law doctrine.*® Further- 
more, courts have been troubled by the fact that the “guilty party,” 
by the language of their particular statute, may be penalized in 
relation to division of property, alimony, and the custody of chil- 
dren, making it necessary to adjudicate one party or the other as 
“guilty.”*4 

The case of marital misconduct of plaintiff unconnected with 
defendant’s misconduct presents the doctrine of recrimination in 
its simplest form. The mutual misconduct may, however, be con- 
nected in such a way as to bar relief to one spouse only. Thus if 
A connived at the misconduct of B, or provoked such misconduct, 
the court will excuse the misconduct of B and grant B a divorce.” 





%McCormick v. McCormick, 19 Wis. 186 (1865), and cases cited in note 6, 
supra. 

%Forster v. Forster, 1 Hagg. Cons. 144 (1790); Mattox v. Mattox, 2 Ohio 234, 15 
Am. Dec. 547 (1826); Kellogg v. Kellogg, 171 Mich. 518, 137 N. W. 249 (1912); Ed- 
wards v. Edwards, 106 W. Va. 446, 145 S. E. 813 (1929); I Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1918) §§397-404; Crank, PraincipLes or Equity (1919) §30. 

431 Pomeroy, Equity JURISPRUDENCE, §§402, 403. 

®Beeby v. Beeby, 1 Hagg. Ecc. Rep. 790 (1799); Conant v. Conant, 10 Cal. 249, 
255, 70 Am. Dec. 717 (1858); Tillison v. Tillison, 63 Vt. 411, 22 Atl. 531 (1891); 
Richardson v. Richardson, 114 N. Y. Supp. 912, 914 (1906). 

Chambers v. Chambers, 1 Hagg. Cons. 439 (1810). 

*McMillan v. McMillan, supra note 9. 

*Supra, note 7. 

See note (1926) 26 Cor. L. Rev. 83, 84, n. 2. 

™See dissenting opinion of Fullerton, J., in Schirmer v. Schirmer, supra, note 
6; Bishop, MarriaGe, Divorce AND SEPARATION, §§370, 385, 398. 
=Bird v. Bird, 171 Wis. 219, 177 N. W. 4 (1920). 
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If A’s provocative misconduct fell short of grounds for divorce, it 
might mitigate B’s offense, but B should likewise be barred from re- 
lief for failure to prove grounds for divorce. 

Suppose A guilty of marital misconduct short of grounds for 
divorce, unconnected with B’s misconduct, which does constitute 
such grounds. Should A be barred from relief? By a literal ap- 
plication of the “clean hands” doctrine he would be barred, but if 
every petitioner for divorce were to be denied relief wherever it ap- 
peared that he had not led an absolutely blameless life, few divorces 
would be granted. Furthermore, the statutory enumeration of 
grounds for divorce might be taken as defining the minimum of 
marital misconduct invested with legal significance. This discussion 
might appear academic in a jurisdiction where the slightest degree 
of marital misconduct is construed by the court to constitute “cruel 
and inhuman treatment.” Otherwise, it would seem that in the case 
of unconnected misconduct, no fault short of grounds for divorce 
should be considered by the court.?* 


Il. 


WISCONSIN STATUTES** AND CASES INVOLVING THE DocTRINE 
OF RECRIMINATION 


In Skinner v. Skinner,’ W petitioned for a divorce on the 
ground of cruel and inhuman treatment. The petition was granted 





See Hiecke v. Hiecke, infra, note 31; Hubbard v. Hubbard, infra, note 29. 
*Wis. Laws 1849, c. 79, §13, in force until 1909, provided as follows: 

“In an action brought for divorce on the ground of adultery, although the 
fact of adultery be established, the court may deny a divorce in the following 
cases: |1. When the offense shall appear to have been committed by the 
procurement or with the connivance of the plaintiff. 2. When the adultery 
charged shall have been forgiven by the injured party and such forgiveness be 
proved by express proof or by the voluntary cohabitation of the parties with 
knowledge of the offense. 3. Where there shall have been no express forgive- 
ness and voluntary cohabitation of the parties, but the action shall not have 
been brought within three years after the discovery by the plaintiff of the of- 
charged.” 

Wis. Laws 1909, c. 323, §2360, the present Wis. Star. (1929) §247.10, adopting ver- 
batim, with certain additions, the provisions of the Unirornm State Law or Dr- 
vorce (1907) §5, reads as follows: 

“No decree for divorce shall be granted if it appears to the satisfaction of 
the court that the suit has been brought by collusion, or that the plaintiff has 
procured or connived at the offense charged, or has condoned it, or has been 
guilty of adultery not condoned; provided that the parties may, subject to the 
approval of the court, stipulate for a division of estate, for alimony, or for the 
support of children, in case a divorce be granted or a marriage annulled.” 

The language quoted might reasonably be construed as limiting recriminatory 
defenses to plaintiff’s adultery, but the Wisconsin court appears not to consider 
the doctrine as so limited. See note (1926) 26 Cor. L. Rev. 83, 84, n. 1; see also 
infra note 35c. 

5 Wis. 449 (1856). 
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by the circuit court. H appealed. The record showed W had 
been guilty of gross marital misconduct. In reversing the decree 
and dismissing the petition the court seemed to apply three theories : 
(1) the literal doctrine of recrimination, both parties being guilty 
of marital misconduct constituting grounds for divorce; (2) provoca- 
tion, the wife’s misconduct causing the husband’s cruelty; (3) clean 
hands, the wife’s misconduct barring her right to present relief. 
Note that in this case plaintiff’s misconduct was pleaded by defend- 
ant as a recriminatory defense but not as a basis for affirmative re- 
lief. Quaere whether the court would have granted the husband a 
divorce on the above facts. 

In McCormick v. McCormick,* H petitioned for divorce on 
the ground of desertion. The petition was denied by the circuit 
court. H appealed. The record showed that W left H during 
pregnancy because he refused to send away numerous relatives then 
living with him; that H’s conduct was calculated to induce her to 
leave so he could obtain a divorce; that W did not intend to remain 
away permanently, but only as long as the relatives remained. Held, 
judgment affirmed, on the ground that H’s misconduct caused W’s 
departure. Note the similarity between the theory on which the 
court barred relief to the complainant spouse and the doctrine of 
connivance. Quaere whether H’s misconduct in this case did not 
constitute cruel and inhuman treatment sufficient to sustain a decree 
of divorce for W, if requested. 

In Friend v. Friend?" W applied for suit money and temporary 
alimony pending her petition for divorce for non-support. The cir- 
cuit court denied the application and W appealed. The record 
showed that W had left her husband without provocation and had 
subsequently been denied a divorce for cruel and inhuman treat- 
ment because of that fact. The present appeal was dismissed on 
the ground that the wife’s failure to return to her husband since 
the decree in the first action relieved the husband of his obligation 
to support her. Note that in this case the court regarded the wife’s 
misconduct as absolving the husband of all fault. Here again the 
possibility of a divorce in favor of H was not discussed. 

In Pease v. Pease,?* H sued for divorce on the ground of adult- 
ery. W denied the charge and asked for a limited divorce on the 
ground of cruel and inhuman treatment. The circuit court found 
both parties at fault as alleged and denied a divorce to either. H 





7°19 Wis. 186 (1865). 
765 Wis. 412, 27 N. W. 34 (1886). 
872 Wis. 136, 39 N. W. 133 (1888). 
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appealed. The court affirmed the judgment on the ground that both 
parties having been guilty of marital misconduct, the same in degree, 
although different in kind, neither was entitled to relief under the 
doctrine of recrimination. The language of the court indicates a 
conception of this doctrine as based on mutual breaches of the mari- 
tal contract and on the maxim of clean hands. Pease v. Pease is re- 
garded as a leading case on the subject of recrimination. 

In Hubbard v. Hubbard,” the plaintiff sued for divorce on the 
ground of cruel and inhuman treatment. The defense included the 
plaintiff's adultery. The appeal was based on an order striking out 
that part of the defense. In support of the order, plaintiff claimed 
that adultery is not pleadable as a mere defense or bar. Held, order 
reversed, the court stating: “This is on the theory that a judicial 
separation can only be granted where the petitioner comes into 
court with a pure character, and is free from all matrimonial mis- 
conduct” quoting from Otway v. Otway, L.R. 13 Prob. Div. 141. 
In subsequent Wisconsin cases this language was criticized as entire- 
ly too broad. A literal interpretation of the clean hands doctrine 
might require a denial of divorce in every case where the plaintiff had 
not led an exemplary married life. Later cases have limited the 
application of the clean hands doctrine to the case where the plain- 
tiff’s misconduct was sufficient to constitute grounds for divorce or 
contributed to the defendant’s misconduct. The principal case was 
a perfect example of the former type and therefore did not require 
the application of the clean hands doctrine in the broad sense im- 
plied in the quotation above. 

In Voss v. Voss,° H sued for divorce on the ground of cruel 
and inhuman treatment. W’s similar misconduct was pleaded in 
defense. Decree for plaintiff. Appeal. The records showed that 
plaintiff’s misconduct was “grossly immoral and unjustifiable,” and 
provoked much of the defendant’s improper conduct. Held, judg- 
ment reversed, the court saying: “It is quite clear that the court 
below ordered judgment of divorce mainly for the reason that he 
did not think the parties could live together in harmony, not for 
the reason that plaintiff had made a case entitling him to a divorce. 
But divorces must be granted on legal grounds, not on notions of 
the court as to the propriety or advisability of the parties continuing 
to live together.” The court did not specify whether relief was 
denied on the technical doctrine of recrimination or on the ground 
of provocation, but merely stated: “Under such circumstances the 





™74 Wis. 650, 43 N. W. 655, 6 A. L. R. 58 (1889). 
%157 Wis. 430, 432, 147 N. W. 634, 635 (1914). 
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plaintiff was not entitled to a divorce.” Quaere whether the de- 
fendant might have had a divorce if requested. 

In Hiecke v. Hiecke,** W sued for divorce for cruel and in- 
human treatment. H denied the allegations and pleaded the plain- 
tiff’s misconduct mitigating the defendant’s conduct. Decree for 
plaintiff. Appeal, on the ground of the plaintiff’s “matrimonial mis- 
conduct.” The decree was affirmed on the grounds that the plaintiff’s 
misconduct did not constitute grounds for divorce nor was there any 
finding of such provocation as to justify defendant’s misconduct. 
The opinion of Marshall, J. clearly eliminates the possibility of 
barring relief for the plaintiff on the ground that the plaintiff merely 
did not lead an exemplary married life. The court implied that the 
plaintiff’s misconduct in divorce actions is relevant only when it 
constitutes grounds for divorce or provokes the defendant’s miscon- 
duct. The language of the court is quite instructive as to the appli- 
cation of the clean hands doctrine to divorce cases : 


It is contended that, though the tacts found stand as verities, the 
divorce should not have been granted because of proof that the re- 
spondent was guilty of much matrimonial misconduct. That miscon- 
duct of one party to a marriage contract would justify or require, 
under some circumstances, denial of judicial assistance to such party 
to nullify such contract, is well established by the decisions of this 
court. That rule, so far as it relates to an absolute bar to a guilty 
party successfully prosecuting an action for a divorce, is limited, in 
general, to cases where both parties have been guilty of a legal cause 
therefor (Pease v. Pease, 72 Wis. 136, 39 N. W. 133; Hubbard v. 
Hubbard, 74 Wis. 650, 43 N. W. 655; Voss v. Voss, 157 Wis. 430, 147 
N. W. 634); though it has been sometimes extended by judicial dis- 
cretion to situations where the wrongful conduct of the complainant 
did not constitute a ground for a divorce, but induced such conduct on 
the part of the defendant. 

In the cases here subsequent to Pease v. Pease, the doctrine of 
the latter was not extended, as will be seen when the facts of the 
cases are understood, though this language quoted in Hubbard v. Hub- 
bard, 74 Wis. 650, 43 N. W. 655, from the opinion of Otway v. Ot- 
way, L. R. 13 Prob. Div. 141, is otherwise suggestive: “A judicial 
separation can only be granted when the petitioner comes to the 
court with a pure character, and is free from all matrimonial miscon- 
duct ;” but the case shows the court was dealing with a situation of 
mutual misconduct, each party being guilty of conduct constituting 
ground for a divorce. It was conduct of that character that the quoted 
language was addressed to and not to cases, in general, of want of 
“pure character” or of “matrimonial misconduct.” In Voss v. Voss, 
157 Wis. 430, 147 N. W. 634, there was mutual misconduct of the na- 
ture required by the rule stated in Pease v. Pease, supra. It is very 





™163 Wis. 171, 174, 157 N. W. 747, 749 (1916). 
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certain that this court did not intend to otherwise state the law in 
Hubbard v. Hubbard, supra. 

The result of the foregoing is that, unless respondent was guilty 
of matrimonial misconduct constituting good ground for an action for 
a divorce, there is nothing in the evidence barring her from main- 
taining her action, even if it does disclose conduct on her part which 
might, properly, have been, and probably was, considered on the 
question whether it so far provoked appellant to his misconduct as to 
justify or require a conclusion that it fails to satisfy the call of the 
statute for cruel and inhuman treatment. There are no findings on 
the subject of matrimonial misconduct of plaintiff. None seem to 
have been requested. We must assume the trial court was of the 
opinion that the evidence did not warrant any which would bar her 
from obtaining relief, in case she established her charge of cruel and 
inhuman treatment against appellant, or excusing his wrongful con- 
duct. We are unable to see our way clear to disturb such conclusions. 


In Bird v. Bird,** W sued for divorce on the ground of cruel 
and inhuman treatment. H counterclaimed on the same ground. 
Plaintiff appealed from a judgment dismissing both complaint and 
counterclaim. Held, judgment reversed, with directions to grant 
a decree for the plaintiff, the records showing that plaintiff’s mis- 
conduct, consisting chiefly of “nagging,” was the result of the de- 
fendant’s own wrongdoing. 

In Schoen v. Schoen,** W sued for divorce for cruel and in- 
human treatment. H counterclaimed for divorce on the same 
ground. Decree for H. Appeal. The records showed an extended 
course of mistreatment by W, causing H to lose his temper on sev- 
eral occasions, which incidents are relied on by W as the basis for 
her action. Held, judgment affirmed on the ground of provocation 
justifying H’s misconduct, leaving W’s misconduct outstanding as 
ground for divorce. Note that in this case the plaintiff’s misconduct 
had the dual effect of mitigating defendant’s misconduct and pro- 
viding the basis for a divorce. 

In Bloomer v. Bloomer,5* W sued for divorce on the ground of 
cruel and inhuman treatment. He pleaded W’s misconduct with 
other men as a bar to relief. H appealed from a decree for W. 
Judgment was affirmed on the ground that the trial court’s finding 
that plaintiff was not guilty of the misconduct alleged could not be 
disturbed. 

In Heinemann v. Heinemann,** W petitioned for a divorce on 
the ground of cruel and inhuman treatment. H counterclaimed for 





"171 Wis. 219, 177 N. W. 4 (1920). 

3175 Wis. 20, 183 N. W. 876 (1921). 
*197 Wis. 140, 221 N. W. 734 (1928). 
*233 N. W. 552 (Wis. 1930). 
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divorce on the ground of desertion. W declined to offer any proof 
in support of her complaint. The circuit court decreed a divorce for 
H. W appealed on the ground that her desertion commenced less 
than four months prior to the filing of the original complaint, hence 
the one year period of desertion required by Section 247.07 (4) of 
Wisconsin Statutes (1929) was not fulfilled. Held, judgment af- 
firmed since (1) the commencement of a groundless action for 
divorce did not interrupt the period of desertion; (2) the filing of 
the counterclaim could be regarded as the commencement of W’s 
action within the meaning of the statute cited supra. Since the 
counterclaim was filed more than a year after the commencement of 
the period of desertion, the statutory requirement was held to be 
fulfilled. 

In Mattson v. Mattson,*** W sued H for divorce alleging cruel 
and inhuman treatment and non-support. The trial court dismissed 
the complaint after finding that since W, by permitting another man 
to visit the home of the parties frequently, contributed to the mari- 
tal difficulties, she did not come into court “with clean hands.” W 
appealed. Judgment was reversed with directions to grant a divorce. 
Since H was guilty of marital misconduct and there was no evidence 
of recrimination, the court held there was no discretion to deny a 
divorce. Quaere whether the supreme court gave due weight to the 
finding of the lower court, which might be construed as a finding of 
“provocation” in the sense and degree sufficient to mitigate H’s 
misconduct. However, the evidence indicated “excessive and ab- 
normal demands” by H upon W constituting misconduct beyond 
that provoked by the presence of a third party in the household. 

In Roberts v. Roberts,» W sued H for a limited divorce on the 
ground of cruel and inhuman treatment. H counterclaimed for an 
absolute divorce on the same ground. The trial court found for H 
on both complaint and counterclaim. W appealed from a decree in 
favor of H. The court reversed the decree with directions to dis- 
miss both complaint and counterclaim. In stating the doctrine of re- 
crimination, the court implied that both parties were guilty of cruel 
and inhuman treatment. Language in the opinion suggests, how- 
ever, that the court may have concluded that neither party was 
guilty of cruel and inhuman treatment, again negativing the ex- 
press finding of the trial court. Other language supports a third in- 
ference, namely, that while each spouse was in fact guilty, his mis- 
conduct was provoked by the other and thus legally justified. The 





Se 235 N. W. 767 (Wis. 1931). 
> 236 N. W. 135 (Wis. 1931). 
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principal case, as the most recent decision of the court on mutual 
marital misconduct in divorce actions, indicates that recrimination is 
a live doctrine in Wisconsin divorce law as administered by the 
supreme court. 

A summary of the results in the above cases leads to the con- 
clusion that Wisconsin has not varied from the norm in the matter 
of mutual marital misconduct as affecting the right of either or 
both spouses to a divorce. Wisconsin apparently follows the ma- 
jority rule which permits the plaintiff’s marital misconduct, when 
the same in degree, even though not in kind, as the defendant’s mis- 
conduct, to be pleaded as a bar to the plaintiff’s relief, unless pro- 
voked or connived at by defendant. When the plaintiff’s misconduct 
is less in degree than defendant’s misconduct, or even when it is 
not a sufficient ground for limited divorce, it may be pleaded as a 
bar to relief by the plaintifi if it provokes or contributes to the 
defendant’s misconduct. It may have the dual effect of justifying 
the defendant’s misconduct and constituting grounds for affirmative 
relief to the defendant, at least if pleaded as a counterclaim. The 
doctrines of judicial discretion and comparative rectitude apparently 
have no place in Wisconsin law. The Wisconsin court seems to 
have accepted the doctrine of recrimination as standing on its own 
merits supported by such theories as “clean hands” and “breach of 
mutually dependent covenants.” No reference is made to the possible 
construction of the language of Section 247.10 of Wisconsin Stat- 
utes (1929) as limiting the doctrine of recrimination to the plain- 
tiff’s adultery only, on the principle of expressio unius est exclusio 
alterius.*°* On the contrary, the court in its most recent opinion in- 
volving recrimination, Roberts v. Roberts,**4 implies that the legisla- 
ture has sanctioned the doctrine applicable to any legal type of 
plaintiff’s marital misconduct. 


IV. 
STuDY OF THE ADMINISTRATION OF THE DOCTRINE OF RECRIMINA- 


TION IN APPLICATIONS FOR Divorce IN DANE CouNTY 
FROM JANUARY 1, 1927 To January 1, 1931. 


A. In General. 


The sources of information examined in this study include the 
records of the county divorce counsel, clerk of court, and State Bu- 
reau of Vital Statistics. The notes of the court stenographers and 





se See supra note 24. 
™¢ Supra note 35b, at 137. 
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minute clerks were considered but not examined. The divorce coun- 
sel and the three judges having jurisdiction over Dane County di- 
vorce litigation were consulted with regard to their individual prac- 
tices and opinions. 

The theoretical course of a divorce action in Dane County fol- 
lows a scheme common to Wisconsin practice. Copies of all plead- 
ings are served on the divorce counsel, whose function is to investi- 
gate default divorce actions and inform the court on the merits.** 
The record of each case, including pleadings, findings, and decree is 
supposedly filed by the attorneys with the clerk of court, who records 
the same and transmits the necessary information to the State Bureau 
of Vital Statistics. The parties have the usual remedy of appeal for 
error, although the divorce counsel has no right of appeal if his 
recommendation is not accepted by the court. 

The attempt to obtain the information desired for this study re- 
vealed obstacles both in tracing the course of a divorce action and 
in gathering reliable statistics of completed actions. The records of 
the State Bureau of Vital Statistics are based on information ob- 
tained from the clerk of court. The records of the latter are based 
on the pleadings, findings, and decree filed by the attorneys. But 
in many cases these records are incomplete because of failure of the 
attorneys to present the papers or to pay the fee prerequisite to 
acceptance for filing.**7 Back of the records of the clerk of court 
are further difficulties. Oral motions for withdrawal of complaint, 
defense or counterclaim, often granted by the court at any time prior 
to final decree, may never have been recorded by either court reporter 
or minute clerk. If the latter has this and similar information, he is 
under no duty to communicate the same to the clerk of court, who 
has in the past made no effort to examine the minutes for informa- 
tion which would complete his own records. As to the court reporter, 
since this officer takes no notes in divorce proceedings unless other- 
wise directed, except in cases involving children, important testi- 
mony bearing on the conduct of both parties is unavailable. 

Proceeding back towards the commencement of the action, it is 
apparent that the records of the divorce counsel do not supply the 
omissions, although they do contain some information as to the ulti- 
mate disposition of some cases, which is not elsewhere avail- 
able. In many cases these records show a withdrawal of complaint, 





*For a discussion of the function of the divorce counsel, see note (1931) 6 
Wis. L. Rev. 258. The divorce counsel for Dane County throughout the period 
studied was Herman W. Sachtjen. 

“Of the 156 divorces proved to have been granted in Dane County in 1929, 
only 72 were recorded. Partial records were found of four more decrees. 












































WISCONSIN LAW REVIEW 





210 


defense, or counterclaim. In others they show a reconciliation 
affected by the divorce counsel or otherwise. In still others they 
indicate the dropping of the action for one reason or another. Pos- 
sibilities not appearing in any records, including those of the divorce 
counsel, include unreported reconciliations, as well as agreements or 
decisions not to press for relief or to insist on a defense. 

In line with his duties as an officer of the court and guardian 
of the public interest in marriage, the divorce counsel supposedly 
investigates and reports to the court any pertinent marital miscon- 
duct on the part of either spouse. The court likewise supposedly 
considers the misconduct of either party, within the limits described 
by the doctrines of recrimination, connivance, or provocation, if 
reported by the divorce counsel, or if brought out in subsequent 
proceedings, even though not pleaded. But the divorce counsel states 
that in his recollection he has reported mutual misconduct and 
recommended denial of divorce to either spouse in more than 100 
cases, but that in only one case was his recommendation followed by 
the court. Since, as stated above, the divorce counsel has no right 
of appeal, and feeling it futile to insist on his recommendation, he 
registers his protest by approving the findings of the court in form 
only. It would be interesting to note the consequences should the 
divorce counsel refuse to approve the findings even in form. In 
cases where testimony was noted by the reporter, there are fre- 
quently clear admissions of adultery and other marital misconduct 
on the part of the party receiving the decree.*”* In such cases, if an 
appeal were taken, the supreme court would be compelled it seems, 
to reverse the decree on the basis of recrimination. Where the rec- 
ord fails to disclose mutual misconduct, because not pleaded, or not 
noted by the court reporter, or because of formal concurrence by 
the divorce counsel in the court’s findings, such findings would, it 
seems, be upheld on appeal. 

From the above discussion it may be gathered that plaintiff’s 
misconduct where relevant, may fail to bar relief because: 

(1) Not pleaded. 

(2) Not known to or investigated by the divorce counsel. 

(3) Not reported by divorce counsel to the court. 


(4) Not acted upon by the court. 





®. This statement is based upon the assertion of the divorce counsel, and 
should have been checked against the reporter’s notes. See infra note 39. 
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B. Analysis of Cases in Which Plaintiff’s Misconduct Was 
Put in Issue by Defendant’s Pleadings. 


TABULATION OF Divorce Cases COMMENCED IN DANE COUNTY 
FROM JANUARY 1, 1927, To January 1, 1931 


1. Number of cases investigated-_.__..--_---------~--- 567 
2. Number of cases in which plaintiff’s marital miscon- 
Gact. wee glendied 22. concccntvcdntunccbanmentnn 44 
By way of counterclain.....<nccecnnneeceneeui 41 
As a bar, or in mitigation of defendant’s miscon- 
GER ccccnce tunis tienineoninnzlimaliaal 3 
3. Number of cases in group (2) in which 
ee 35 
Te GEE ncncsnroannesnunenenhnemanian 9 
FO GRRE onnccnsdsounesustsmnmamenin 23 
Not specified in the records._.____---_---------- 3 
4. Number of cases in group (2) in which divorce was 
denied (reason: parties never legally married) -.--.--_- 1 
5. Disposition of remaining cases in group (2)--------- 8 
(a) Factios socemelled. ..nccsncincnncsancecum 2 
CS) Cem QOD cad yg ewtrenictiininccnciniesnts 1 
(c) No known disposition -..-..-.--...------ 5 


(1) Reconciliation ? 
(2) Matter dropped ? 


Plaintiff’s misconduct was pleaded in only 44 of the 567 cases 
which were commenced between January 1, 1927 and January 1, 
1931. This is remarkable in view of the opinion of the divorce 
counsel and judges that in approximately ninety per cent of the 
cases both parties were at fault.** The explanation might lie in one 
or more of the following situations : 


(1) Unawareness by defendant or counsel of the doctrine of 
recrimination as a defense. 


(2) Anticipated inability to prove plaintiff’s fault. 





*The majority of divorce actions in Dane County are based on alleged cruel 
and inhuman treatment. The divorce counsel and judges state that in most cases, 
plaintiff’s “nagging” and lack of tact contribute towards the marital disorganiza- 
tion. 
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(3) Willingness on the part of defendant that plaintiff obtain 
the decree. 


(4) Agreement between the parties or their attorneys, to the 
same effect. 


In 41 of the 44 cases in which plaintiff’s misconduct was put in 
issue, defendant counterclaimed for divorce. In the remaining 3 
cases plaintiff's misconduct was pleaded as a bar or in mitigation 
of defendant’s misconduct, without any prayer for affirmative relief. 
In 12 cases plaintiff withdrew his complaint on motion, and in 2 
cases the complaint was withdrawn without motion as far as the 
records disclose. In 3 other cases the plaintiff simply defaulted, and 
in 2 others appeared only by attorney. In 3 cases defendant with- 
drew his pleading on motion, and in 4 others merely defaulted. 
Plaintiff’s action was dismissed in one case for lack of sufficient evi- 
dence and a decree rendered for the defendant. Only two actions 
were contested, in one of which the divorce was denied on the 
ground that the parties were never legally married, and in the other 
the divorce granted to defendant. There is a complete record of the 
above 29 cases in the records of the clerk of court. Information 
concerning the remaining 15 cases, some of which were completed 
by decree and some not, it was necessary to obtain elsewhere. In 
6 of these cases a divorce was actually granted, but there is no 
court record of the action whatsoever. In one other case a divorce 
was granted, although the court records indicate the case is still 
pending. A reconciliation occurred in 2 cases, concerning one of 
which there is no court record and concerning the other of which 
the record shows the case to be still pending. One case is traceable 
as still pending, in fact. In the remaining 5 cases there is no 
court record and no disposition of any sort can be found in the 
records of the divorce counsel. Possibly the parties became recon- 
ciled or the action was dropped for some other reason. 

Of the 36 actions which proceeded to final decree, not a single 
case involved a dismissal of both parties on the ground of recrimin- 
ation, connivance or provocation. In the opinion of the divorce 
counsel, these doctrines, if strictly applied, would have barred relief 
in practically every case. No wider discrepancy between law on the 
books and as administered by the courts can be imagined. 


C. Practice of Parties, Attorneys, Divorce Counsel, and Di- 
vorce Courts. 


It is admitted on all sides that opposing counsel, foreseeing the 
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possibility of denial of relief to either party, agree between them- 
selves that one or the other should withdraw his pleading or default. 
Neither the divorce counsel nor the court seems to object to this 
practice, although it is at least questionable as collusion. The divorce 
counsel makes every attempt to reconcile the parties regardless of 
whether one or both are at fault. If his attempts fail, he makes his 
report on the merits to the court. Where both parties have been at 
fault, he frequently advises the court to deny relief, not on the 
technical basis of recrimination, but on the ground that it is best 
for the public welfare that neither of these particular parties, in 
view of their temperament, be set at liberty to enter into new marital 
relations.*® If one party has been more at fault than the other, it 
is frequently his policy to recommend a divorce to the party less at 
fault, despite the doctrine of recrimination. He states he is strongly 
in favor of adopting the doctrine of comparative rectitude in 
divorce cases so as to grant relief to the party less at fault even 
though both have been guilty of misconduct constituting grounds 
for divorce, provided the parties are irreconcilable. This is the 
practice actually followed by the courts and is believed by the divorce 
counsel to be the course most conducive to public welfare and the 
happiness of the individuals concerned. In the case of individuals 
whose temperament is such as to make them unfit for married life 
with any spouse, he believes that a divorce should be denied regard- 
less of relative degrees of fault. He would, I believe, be in favor 
of limited divorces or separation in such cases, which would ac- 
complish the dual result of permitting the two disaffected parties to 
live apart and preventing the contracting of a new marriage or 
marriages. 

With reference to the practice of the judges themselves, much 
that has been said in connection with the practice of the divorce 
counsel may be repeated. The evidence clearly shows that the doc- 





*In the recollection of the divorce counsel, he has recommended that relief be 
denied to either party in more than 100 cases, but only on one occasion was his 
recommendation acied upon. He believes that many such cases would have been 
reversed had there been an appeal, in the light of admissions of adultery on the 
part of the party receiving the decree, appearing in the record. 

“Compare the following expressions of opinion by courts in denying relief to 
either of two erring spouses: The guilty parties should live together and ‘“‘find 
sources of mutual forgiveness in the humiliation of mutual guilt.” Lord Stowell, 
in Beeby v. Beeby, supra, note 5, at 790. The parties are “‘suitable and proper 
companions for each other.” Chancellor Walworth, in Wood v. Wood, 2 Paige 
108, 111 (N. Y., 1830). The doctrine of recrimination rests upon the “soundest 
reason and the clearest principles of morality and justice.” Pleasants, J., in 
Bohan v. Bohan, 56 S. W. 959, 960 (Tex. Civ. App., 1900). The parties are “two 
miserable wretches, and the case is too disgusting to be entertained by the Court.” 
Pearson, C. J., in Horne v. Horne, 72 N. C. 530, 533 (1875). 
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trine of recrimination is virtually disregarded in practice. In only 
one case within the recollection of all three judges was the divorce 
denied where the parties could not be reconciled, even though it 
appeared that both parties were guilty of marital misconduct suffici- 
ent to justify a denial of relief to either on the doctrine of re- 
crimination. As to comparative rectitude, the most significant consid- 
erations are: (1) alimony or division of property, and (2) custody 
of children. In over 90 per cent of the cases, according to the 
judges, there is no property to be divided, and in most cases the 
income of the husband is so small that the amount allocated to 
the wife can not be scaled up or down according to degree of fault. 
Where the financial condition of the parties is such as to make the 
matter of alimony or division of property practically important, the 
court often merely approves the settlement agreed on by the parties. 
In case of dispute, the court does not throw the balance all in favor 
of the party receiving the decree, but considers the comparative 
rectitude of the parties. In the matter of children, the court exer- 
cises its discretion for the welfare of the child above all else, and 
the character of the parties generally has a much more important 
bearing on the decision of the court than their comparative rectitude 
as spouses. 

There are other reasons which might be considered as motivat- 
ing a party who has been at fault in seeking to have the divorce 
granted in his favor rather than in favor of the other spouse, who 
also has been at fault. By contesting the wife’s action the husband 
may induce her to accept a smaller property settlement. By con- 
testing the husband’s action the wife may induce the opposite result. 
If the wife is found guilty of adultery, she is entitled to no alimony, 
although she is not barred from a division of property. Neither 
party may wish to give the other the satisfaction of obtaining a 
decree that will constitute a “moral victory” for him. Fur- 
thermore, there still remain some vestiges of fear of social stigma 
attaching to one against whom a decree of divorce is rendered. It 
may be pointed out that these reasons are not particularly related 
to recriminatory defenses but may apply to a divorce action contested 
on any ground. 

As in the case of the divorce counsel, the judges evince a decided 
interest in reconciling the parties. After attempts of such nature 
have failed, a decree seems to follow as a matter of course provided 





“Pfingsten v. Pfingsten, 164 Wis. 308, 159 N. W. 921 (1916); Wis. Star. (1929) 
§247.26. 
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at least one of the parties has been guilty of marital misconduct 
falling within the statutory enumeration of grounds for divorce. 


D. Conclusions 


The above study of the doctrine of recrimination in divorce 
actions in Dane County was undertaken in the spirit of investigation 
as a type study in the judicial administration of divorce law. In 
its present form it has no great value as a basis for legislation 
or change in judicial practice. This investigation might be 
of more value in these connections if treated with the results of 
like studies in similar and dissimilar counties in the state of Wis- 
consin and of state-wide studies elsewhere. As has been suggested 
by the divorce judges in Dane County, the whole current of divorce 
litigation might be decidedly affected by the personality, background 
and opinions of the officiating judge. Thus, while the three judges 
in Dane County feel that divorce should be made as easy as possible 
for parties who cannot live together amicably, a judge with strict 
views on divorce might make the doctrine of recrimination a serious 
obstacle to the obtaining of relief by disaffected spouses both of 
whom have been guilty of marital misconduct. 

It is hoped that this study illustrates to some extent the feas- 
ibility and desirability of investigating law as administered by the 
courts in divorce litigation as contrasted with law as it appears in 
statutes and judicial decisions. A complete study should include the 
operation of a particular doctrine as applied by the courts, on the 
individuals directly concerned as well as the community generally. 
For example, it would be decidedly worth while to make a follow-up 
study of spouses who had been granted or denied relief on the 
ground of recrimination to determine the effect of such judicial ac- 
tion on their subsequent lives. The difficulties in separating out 
variables other than the denial of divorce in such cases might prove 
insurmountable, but the prospect is nevertheless inviting. 

From another angle, this study has been decidedly informa- 
tional. The criticism frequently made of the method or lack of 
method with which judicial records are kept is amply supported by 
the experience in studying Dane County divorces. The records of 
the State Bureau of Vital Statistics, based on the records of the 
clerk of court, are seriously deficient in number and content. The 
clerk of court relies on the minute clerk to supply accurate and 
complete information, but the latter, considering himself an officer 
of the court and not an employe of the clerk of court, does no more 
than is demanded in seeking and supplying accurate information. 
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The court stenographer takes no notes in any divorce action not in- 
volving children, except under special circumstances. There seems 
to be no officer charged with the specific duty of taking up a divorce 
action at its very commencement and following it through step by 
step to the entry of judgment and the filing of the record of the 
complete proceedings. Quite recently the State Bureau of Vital 
Statistics and the clerk of court, realizing the necessity for improve- 
ment, have attempted to remedy the situation. Whether or not the 
records are equally unreliable in other counties of the state is not 
known, but if the situation is similar, some concerted effort should 
be made to insure the collection and availability of accurate and com- 
plete statistical data. 

















ADEMPTION BY SATISFACTION 
BarNEY Barstow* 


The doctrine of ademption in the law of wills has become 
confused by the loose nomenclature of the courts and writers. The 
word “ademption” is a derivative of the Latin adimere, to take 
away. In respect to legacies and devises the term ademption has a 
double aspect. In the first place, it is used to describe the situa- 
tion where, subsequent to the date of the will and during the life- 
time of the testator, the subject of the gift is changed, conveyed 
or destroyed so that it does not exist in specie at the time of 
the testator’s death. This is ademption by extinction. The other 
situation is where the testator, subsequent to the date of the will 
and during his lifeime, gives property or money to the legatee or 
devisee with the intention that it is to be in lieu of the legacy 
or devise. This is ademption by satisfaction. It has frequently 
been said that the term ademption is inaccurately applied to the 
latter situation for the reason that the ademption of a legacy 
operates independently of intention.1 While it is true that ademp- 
tion by extinction operates independently of intention, nevertheless, 
it would seem that the term is properly used where the legacy or 
devise is taken away by satisfaction as well as where it is taken 
away by extinction. 

The doctrine of ademption applies only to cases where the 
testator has already made a will, and is to be distinguished from 
the doctrine of advancements which applies only to cases of intest- 
acy.” 

Ademption by satisfaction is also to be distinguished from 
revocation. In many cases the effect is the same, but it some- 
times becomes important to recognize the distinction. By revoking 
a legacy or devise the testator intends to prevent the legatee or 
devisee from ever getting the gift, while by adeeming a legacy or 
devise by satisfaction the testator intends the legatee or devisee 
to have the gift or something in lieu thereof during the testator’s 
lifetime. To adeem a legacy by satisfaction, it is not necessary to 





*Attorney, Superior, Wis. This article was originally prepared as a report 
for a seminar conducted by Prof. W. H. Page. 

1Kramer v. Kramer, 201 Fed. 248 (C. C. A. 5th, 1912); In re Brown’s Estate, 
139 Iowa 219, 117 N. W. 260 (1908). 

2Davis v. Whittaker, 38 Ark. 435 (1882); Marshall v. Rench, 3 Del. Ch. 239 
(1868); In re Hali’s Estate, 132 Iowa 664, 110 N. W. 148 (1907); Rodgers v. Rein- 
king, 205 Iowa 1311, 217 N. W. 441 (1928); Ellard v. Ferris, 91 Ohio St. 339, 110 
N. E. 476 (1915); Allen v. Allen, 13 S. C. 512 (1880). 
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comply with the statutes pertaining to revocation,® in respect to 
devises the case is not as clear. This subject will be discussed later. 


PRESUMPTIONS OF INTENTION 


Ademption by satisfaction is dependent on the testator’s in- 
tention at the time of making the subsequent gift.‘ The intention 
of the legatee or devisee is immaterial. What the testator’s in- 
tention was in fact is a matter open to proof by extrinsic evidence; 
but certain presumptions exist to aid in determining his intention. 
Thus where a legacy is given to a child or to one to whom the test- 
ator stands im loco parentis there is a presumption that it was in- 
tended in satisfaction of the legacy.* But where the legacy is to a 
person other than one to whom the testator stands in loco parentis 
the presumption does not arise.’ The presumption is based on a 





*%Jacobs v. Button, 79 Conn. 360, 65 Atl. 150 (1906). 

In Langdon v. Astor’s Ex’rs., 16 N. Y. 1 (1857), it was said that a revocation 
statute had no reference to the case because the testator had declared in the will 
itself that the legacy should not be payable in a certain event, and that event had 
happened. 

As to the distinction between revocation and ademption, see also: Marshall 
v. Rench, supra note 2; Gregory v. Lansing, 115 Minn. 73, 131 N. W. 1010 (1911); 
Rosewell v. Bennet, 3 Atk. 77 (1744); Kirk v. Eddows, 3 Hare 509 (1844). 

“Cowles v. Cowles, 56 Conn. 240, 13 Atl. 414 (1888); Beall v. Blake, 16 Ga. 
119 (1854); Rogers v. French, 19 Ga. 316 (1856); Richardson v. Eveland, 126 III. 
37, 18 N. E. 308 (1888); In re Youngerman’s Estate, 136 Iowa 488, 114 N. W. 7 
(1907); Johnson v. McDowell, 154 Iowa 38, 134 N. W. 419 (1912); In re Mikkel- 
son’s Estate, 202 Iowa 842, 211 N. W. 254 (1926); Rodgers v. Reinking, 205 Iowa 
1311, 217 N. W. 441 (1928); Richards v. Humphreys, 15 Pick. 133 (Mass. 1833); 
Carmichael v. Lathrop, 108 Mich. 437, 66 N. W. 350 (1896); Vincent v. Vincent, 
241 Mich. 324, 217 N. W. 65 (1928); Sims v. Sims, 10 N. J. Eq. 158 (1854); Van 
Houten v. Post, 32 N. J. Eq. 709 (1880); De Graaf v. Terpenning, 52 How. Pr. 313 
(N. Y., 1876); Hine’v. Hine, 39 Barb. Ch. 507 (N. Y., 1863); Grogan v. Ashe, 156 N. 
C. 286, 72 S. E. 372 (1911); Ellard v. Ferris, 91 Ohio St. 339, 110 N. E. 476 (1915); 
In re Gill’s Estate, 1 Pars. Eq. Cas. 139 (Pa., 1845); Jones v. Mason, 26 Va. 577 
(1827). 

‘Ellard v. Ferris, 91 Ohio St. 339, 349, 110 N. E. 476, 479 (1915). In this 
case it appeared that testatrix did not intend a subsequent gift to be in satis- 
faction of a legacy. Her attorney thinking that it was intended as a satisfaction, 
sent a blank receipt to the legatee which the legatee wrote out, signed and re- 
turned to the testatrix’s attorney. The court in holding that the legacy was not 
thereby adeemed said: “It is wholly immaterial what the intention of the legatee 
was in the receiving of the gift to be delivered to her daughter, unless the cir- 
cumstances surrounding the making of the gift would tend to establish that the 
testatrix shared the intention of the legatee.” 

‘Roberts v. Weatherford, 10 Ala. 72 (1846); Paine v. Parsons, 14 Pick. 318 
(Mass., 1833); Carmichael v. Lathrop, supra note 4; Van Houten v. Post, supra 
note 4; De Graaf v. Terpenning, supra note 4; Miner v. Atherton’s Exr., 35 Pa. 528 
(1860); Jones v. Mason, 26 Va. 577 (1827); Moore v. Hilton, 39 Va. 1 (1841); 
Dwyer v. Lysaght, 2 Ball. & B. 156 (1812); Trimmer v. Bayne, 7 Ves. 508 (1802); 
Watson v. Watson, 33 Beav. 574 (1864); Powys v. Mansfield, 3 Myl. & C. 359 
(1837), (niece to whom testator had assumed to place himself in loco parentis) ; 
Hopwood v. Hopwood, 7 H. L. Cas. 728 (1859); In re Scott, [1903] 1 Ch. 1. 

TWilson v. Smith, 117 Fed. 707 (1902), aff’d, 126 Fed. 916 (C. C. A. 3d. 1904) 
(nephew); Kramer v. Kramer, supra note 1, (wife); Swails v. Swails, 98 Ind. 511 
(1884) (grandson); In re Youngerman’s Estate, supra note 4, (grandson); John- 
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probability; namely, that a parent’s “natural inclination to treat 
his children alike renders it more probable that his payment was 
in the nature of an advancement than a discrimination in favor of 
one.”® For a testator to be in loco parentis it is not necessary that 
he be an actual parent of the legatee or devisee. In Powys v. 
Mansfield,? Lord Cottenham laid down the rule in the following 
language : 

The rule, both as applied to a father and to one in loco parentis, is 
founded upon the presumed intention. A father is supposed to intend to 
do what he is in duty bound to do, namely to provide for his child ac- 
cording to his means. So, one who has assumed that part of the office of 
a father is supposed to intend to do what he has assumed to himself the 
office of doing. If the assumption of the character be established, the same 
inference and presumption must follow. The having so acted toward the 
child as to raise a moral obligation to provide for it affords a strong in- 
ference in favor of the fact of the assumption of the character; and the 
child having a father with whom it resides and by whom it is maintained, 
affords some inference against it, but neither are conclusive. 


In that case it was held that an uncle had assumed to place himself 
in loco parentis as to the future to his nieces who lived with their 
father. Where the legatee or devisee is a child of the testator the 
presumption arises on the mere showing of the relation,”® but where 


the legatee or devisee is a grandchild,“ or a niece,’* or a nephew,’® 
or a brother,’* or an illegitimate child’® of the testator some fur- 
ther showing of an intention on the part of the testator to assume to 





son v. McDowell, supra note 4, (niece, but evidence showed that it was intended 
as a satisfaction); Richards v. Humphrey’s, supra note 4, (sister, but evidence 
showed that it was intended as a satisfaction); Ellard v. Ferris, supra note 2 
(sister); In re Todd’s Estate, 237 Pa. 461, 85 Atl. 843 (1912) (grandnephew); Al- 
len v. Allen, supra note 2, (grandchildren); Will of Cramer, 183 Wis. 525, 198 
N. W. 386 (1924) (employee); Shudal v. Jekyll, 2 Atk. 516 (1742) (grandniece) ; 
Powel v. Cleaver, 2 Bro. C. C. 499 (1789) (niece); Ex Parte Pye, 18 Ves. 140 
(1811) (illegitimate child). 

Carmichael v. Lathrop, supra note 4; cf. Ellard v .Ferris, supra note 2. 

*Supra note 6 at 968. 

Richardson v. Eveland, supra note 4; cf. cases cited supra note 6. 

USwails v. Swails, supra note 7; In re Youngerman’s Estate, supra note 4; 
Allen v. Allen, supra note 2; Pym v. Lockyer, 5 Myl. & C. 29 (1841) (testator had 
assumed to place himself in loco parentis to grandchildren); Watson v. Watson, 
supra note 6; Fowlkes v. Pascoe, L. R. 10 Ch. App. 343 (1873) (children of a 
daughter-in-law) ; In re Dawson, [1919] 1 Ch. 102. 

Johnson v. McDowell, supra note 4, wherein it was held that there was no 
presumption of satisfaction but that evidence showed that it was intended as a 
satisfaction; In re Gill’s Estate, 1 Pars. Eq. Cas. 139 (Pa. 1845), held that testator 
had assumed to place himself in loco parentis to niece; Powel v. Cleaver, supra 
note 7; Powys v. Mansfield, supra note 6. 

8Wilson v. Smith, supra note 7. 

%4Monck v. Monck, 1 Ball & B. 298 (1810). 

“Ex Parte Pye, supra note 7; Wetherby v. Dixon, 19 Ves. 406 (1815); Rogers 
v. Soulten, 2 Keen 598 (1838), held that testator had assumed to place himself in 
loco parentis to an illegitimate child of his son. 
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place himself in loco parentis is necessary in order to raise the 
presumption that it was intended in satisfaction of the bequest. 

As to whether the presumption arises where the mother makes 
a bequest to a child and subsequently, in her lifetime, makes a 
gift to that child, the few decided cases seem to be in conflict. 
In the majority of the English cases it is said that no presumption 
arises.** The reason usually given is that since the mother is under 
no obligation, according to the rules of equity, to provide for 
her child, no presumption arises.*7 The fault with this reasoning 
is that it assumes that the presumption is based upon the obligation 
to provide for the child, while in truth the presumption is based 
upon the probability that a parent intends to deal equally with his 
children. The probability is as strong in the case of the mother 
as in the case of the father. It, therefore, seems that the presump- 
tion should arise in the one case as well as in the other. In many 
American cases the courts have assumed without discussion that the 
presumption applies where the testatrix is the mother of the legatee 
or devisee.** 

The presumption of satisfaction does not arise in favor of 
a stranger against a child.“* Thus where the testator gives a legacy 
to an adopted child to whom he stands im loco parentis and divides 
the residue between that child and a stranger, no presumption arises 
that a subsequent advancement to the child is in satisfaction of the 
legacy.”° Obviously, the reason for this rule is explained by the 
basis for the presumption. There is no probability that a parent 
intends equality between a child and a stranger. Much of the 
criticism™ of the presumption of ademption arising from the filial 
relation because it is more advantageous to a stranger than to a 





6B tv. B t, L. R. 10 Ch. D. 474 (1879); In re Ashton, [1897] 2 Ch. 574, 
rev’d on appeal, more evidence having been given, (1898] 1 Ch. 142; In re Ware, 
{1926] 70 Sol. J. 691. 

“Bennet v. Bennet, supra note 16. 

*Miller v. Payne, 28 App. D. C. 396 (1906); Rodgers v. Reinking, supra note 
2; Van Houten v. Post, supra note 4. 

In re Heather, [1906] 2 Ch. 230. 

In Meinertzagen v. Walters, L. R. 7 Ch. App. 670 (1872), the testator by his 
will directed his trustees to pay the income of one moiety of his residuary estate 
to his widow during her life and to divide the other moiety between his chil- 
dren in equal shares as tenants in common. Subsequently he made advances to 
some of his children. The court held that the advancements would not be con- 
sidered as a satisfaction so as to entitle the widow to have her income increased 
by having the advancements brought into account in estimating the residue, but 
that it would be considered as a satisfaction as among the children. 

In re Heather, supra note 19. 

“In particular the criticism made by Story, 2 Story, Equrry (12th ed. 1877) 
§$1110-1113. Cf. Carmichael v. Lathrop, supra note 4; Evans v. Beaumont, 72 
Tenn. 599 (1880). 
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child, may be attributed to a failure to keep in mind this limitation 
of the doctrine. 

It is frequently said that unless the gift under the will and 
the subsequent gift are ejusdem generis, that is, of the same kind, 
no presumption that it was intended as a satisfaction will arise.” 
The fact that the gifts are not ejusdem generis is at the most, how- 
ever, a weak indication that it was intended as a satisfaction. Where 
the subsequent gift is of the same value as the bequest, the fact that 
it is not of the same kind would seem to be of little importance. 
The cases are agreed that a slight difference in the nature of the 
gifts will not prevent the presumption from arising.** The few 
courts which say that where the gifts are not ejusdem generis a 
presumption arises that it was not intended as a satisfaction carry 
it to an extreme. The doctrine is gradually disappearing in this 
country,** but is apparently still adhered to in England.” 

Another consideration closely connected with that of ejusdem 
generis is the relation of the amount of the legacy to the amount 
of the gift. It is said that where the subsequent payment by the 
testator is equal to or exceeds the amount of the legacy there is an 
inference that it is in satisfaction of the legacy.** If the difference be- 
tween the amounts is slight, it will be deemed a complete satisfac- 
tion.” If the subsequent payment is less than the amount of the 
legacy, it may be an ademption pro tanto.”* But if the legacy is much 





2Dugan v. Hollins, 4 Md. Ch. 139 (1853); Holmes v. Holmes, 1 Bro. C. C. 555 
(1783); In re Jaques, [1903] 1 Ch. 267. 

*Miner v. Atherton’s Ex’r., supra note 6; Montefiore v. Guedalla, 1 De. G. F. 
& J. 93 (1859); Phillips v. Phillips, 34 Beav. 19 (1864). 

*See Carmichael v. Lathrop, supra note 4; Vincent v. Vincent, supra note 4. 

*In re Jaques, supra note 22. 

In connection with the doctrine of ejusdem generis see also, White v. Ponder, 
180 Ky. 386, 390, 202 S. W. 867, 868 (1918), where testatrix by her will gave a 
legacy of $500 to a boy, whom she had taken to rear until he was 21, provided 
that in case he should leave her or her husband against their consent the legacy 
should be void. Later the boy.asserted a claim against testatrix for services rend- 
ered after he had become of age. It was held that the presumption of satisfaction 
“can have no application to the settlement of business demands between the 
parties.” In, In re Brown’s Estate, 139 Iowa 219, 227, 117 N. W. 260, 263 (1908), 
testator by his will devised all his real estate and personal property except cer- 
tain legacies to his wife. It was contended that the devises and bequests were 
satisfied by subsequent provisions made for the support of the wife in a decree 
of divorce. The court said: “What he did was in fulfillment of a legal obliga- 
tion, confirmed, affirmed, and approved by the court, and in such cases no intent 
to do anything than to satisfy his legal obligations will be inferred.” 

*Miner v. Atherton’s Ex’r., supra note 6; Jenkins v. Powell, 2 Vern. 115 
(1689) ; Mackdowell v. Halfpenny, 2 Vern. 484 (1704); Biggleston v. Grubb, 2 Atk. 
48 (1740); Montague v. Montague, 15 Beav. 565 (1852). 

*Tanton v. Keller, 167 Ill. 129, 47 N. E. 376 (1897). 

*Brady v. Brady, 78 Md. 461, 18 Atl. 515 (1894); Watson v. Watson, supra 
note 6; Stevenson v. Mason, L. R. 17 Eq. 78 (1873); Leighton v. Leighton, L. R. 
18 Eq. 458 (1874); In re Furness, [1901] 2 Ch. 346. 
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larger than the subsequent payment, it will not be deemed either a 
partial or a complete satisfaction.** These principles are merely in- 
ferences of the testator’s intention and are rebuttable. They are 
much more important in the case of a legacy in satisfaction of a 
covenant to pay a debt or a portion than in the case of a legacy 
which is gratitous, for the reason that in the former the intention of 
the legatee as well as that of the testator is important, while in the 
latter the intention of the testator alone is important.” 


Wuat LEGACIES AND DEVISES ARE SUBJECT 
TO ADEMPTION BY SATISFACTION 


Where a testator by his will bequeaths a specific legacy and 
subsequently gives the subject of the bequest to the legatee, the legacy 
is adeemed both by extinction and by satisfaction.*t The case will 
rarely arise where it can be argued that the subsequent gift of 
the subject of the specific legacy was not intended as a satisfaction 
of the legacy, since as a matter of law it is adeemed by extinction 
because it does not exist in specie as a part of the testator’s estate 
at the time of his death. It has been said, as a matter of dictum, 
that the doctrine of ademption by advancement to the legatee in his 
lifetime has no application to specific legacies.** But it is conceiv- 
able that in some instances it may become important to determine 
which it is. For example, suppose a testator makes a will in which he 
bequeaths his gold watch to his son. Subsequently he gives the watch 
to his son. Then the son sells the watch to the testator, who has it 
in his possession at the time of his death. In such case the legacy is 
not adeemed by extinction and it becomes important to determine 
whether the gift to the son was intended as a satisfaction of the 
legacy. The doctrine of ejusdem generis is to be considered in this 
connection. A subsequent gift of the specific thing bequeathed is 
obviously ejusdem generis and gives rise to an inference that it was 
intended as a satisfaction. 

Where a testator by his will bequeaths a legacy for a particular 
purpose, and subsequently in his lifetime, executes that purpose, 





*State v. Crossley, 69 Ind. 203 (1879) (legacy of $900, subsequent payment of 
$100); Schofield v. Heap, 27 Beav. 93 (1858); Watson v. Watson, supra note 6 
(legacy of £2,500 was held satisfied pro tanto by a gift of £1,000 stock on mar- 
riage, but not by gifts of £80 and £100 or by an annual allowance of £60 a year). 

*Hine v. Hine, supra note 4; Barclay v. Wainwright, 3 Ves. 462 (1797); Trim- 
mer v. Bayne, supra note 6. 

"Gardner v. McNeal, 117 Md. 27, 82 Atl. 988 (1911). 
"Weston v. Johnson, 48 Ind. 1 (1874). 
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there is a presumption that it was intended as a satisfaction.** This 
is true even where the testator is not in loco parentis to the legatee.** 
Legacies for particular purposes, like specific legacies, are often 
adeemed both by extinction and satisfaction.** But frequently a 
general legacy is given for a particular purpose, such as a bequest 
of $300,000 to a college for the purpose of erecting a church.** In 
such case the principles of satisfaction alone must be relied upon. 
The chief difficulty in this class of cases is in determining whether 
the legacy was for a particular purpose,*’ and whether the subsequent 
gift was for the same purpose.** 

Ademption by satisfaction most frequently concerns general and 
demonstrative legacies, whereas ademption by extinction does not 
apply to these types of legacies. 

In a few early English cases it was said that the doctrine of 
ademption by satisfaction does not apply to a residuary bequest,** 
or that no presumption arises in the case of a residuary bequest.” 
This view was also accepted by several American courts in early 
cases.*? The reason given was that a residue could not be regarded 





®Loyola College v. Dugan, 137 Md. 545, 113 Atl. 81 (1921), (gift to a college 
for the erection of a church); Taylor v. Tolen, 38 N. J. Eq. 91 (1884); Hine v. 
Hine, supra note 4; Grodan v. Ashe, supra note 4; Griffith v. Bourke, L. R. 21 
Ir. 92 (1887); In re Pollock, L. R. 28 Ch. D. 552 (1885); In re Corbett, [1903] 2 
Ch. 326; In re Jupp, [1922] 2 Ch. 359. 

“Loyola College v. Dugan, supra note 33; In re Corbett, supra note 33. 

*In Tanton v. Keller, supra note 27, a legacy to a son payable out of the shares 
of a daughter’s children, provided that on such payment the son shall surrender 
an agreement of the daughter to pay him the amount of such legacy. Held, a leg- 
acy for a particular purpose and adeemed by the payment by the testator, during 
his life, of the daughter’s debt to the son; Grogan v. Ashe, supra note 4. 

*Loyola College v. Dugan, supra note 33. 

In Pliankhurst v. Howell, L. R. 6 Ch. App. 136 (1870), a legacy was given 
to a wife to be paid within ten days after testator’s decease. Subsequently tes- 
tator made her a gift of the same amount in order that she might have a sum of 
money which she could control immediately on his death, without the interference 
of the executor. It was held that it was not a legacy for a particular purpose 
within the meaning of the rule. 

In In re Pollock, supra note 33, a legacy to a niece of a deceased husband, 
“according to the wish of my late husband” was held to be for a particular pur- 
pose. 

In In re Smythies, [1903] 1 Ch. 259, a legacy given to a trustee for the use 
and benefit of a great niece was held not to be for a particular purpose. 

In In re Corbett, supra note 33, a legacy to the trustees of the endowment 
fund of a hospital was held to be for a particular purpose. 

Loyola College v. Dugan, supra note 33, legacy for the erection of a church; 
subsequent gift of bonds which the treasurer of the college testified were intended 
to create a church building fund, held, for the same purpose as the legacy; In 
re Aynsley, [1914] 1 Ch. 170. 

*Farnham v. Phillips, 2 Atk. 215 (1741). 

“Freemantle v. Banks, 5 Ves. 79 (1799). 

“Davis v. Whittaker, 38 Ark. 435 (1882); Clendening v. Clymer, 17 Ind. 155 
(1861); Grigsby v. Wilkinson, 9 Bush 91 (Ky. 1872); Hays v. Hibbard, 3 Redf. 
Sur. 28 (N. Y. 1877); Clark v. Jetton, 37 Tenn. 229 (1857). 
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as a portion because it was necessarily of an uncertain amount. This 
was consistent with the early cases which strictly adhered to the 
dgctrine that satisfaction must be of the same kind and amount as 
the legacy. In England the term “portion” had a technical meaning. 
It was generally understood to be the sum of money or amount of 
property given a younger child, other than the heir at law, as his 
share of his father’s estate. It was most frequently settled by a 
covenant by the father upon a younger son’s marriage and accord- 
ingly was of a definite amount. This conception of a portion seems 
to have been overemphasized in respect to payments in satisfaction 
of legacies not given pursuant to any settlement or covenant. The 
English custom of making settlements has never been prevalent in 
this country. Whether the subsequent gift by the testator operates 
as a satisfaction depends entirely upon the testator’s intention at the 
time. Accordingly, there is no reason why a residuary bequest may 
not be adeemed by satisfaction if the testator so intends. Today it 
is generally recognized both in England and in this country that 
the doctrine of ademption by satisfaction applies to residuary 
bequests.*? 

As to whether the doctrine of ademption by satisfaction is 
applicable to devises of realty, there seems to be some confusion. 
The great weight of authority is to the effect that ademption by 
satisfaction has no application to devises of real estate.** The reason 
usually given in the cases holding the doctrine inapplicable is that 
to hold otherwise would in effect repeal the Statute of Frauds.** In 
many of these cases ademption is treated as revocation.** Where the 
devise is specific, a subsequent conveyance by the testator to the 
devisee of that specific real estate may have the same effect as a 
revocation; and since at common law all devises of real estate were 





“Carmichael v. Lathrop, supra note 4; Vincent v. Vincent, supra note 4; Van 
Houten v. Post, supra note 4; Hayes v. Welling, 38 R. I. 553, 96 Atl. 843 (1916); 
Allen v. Allen, supra note 2; Schofield v. Heap, supra note 29; Beckton v. Barton, 
27 Beav. 99 (1859); Montefiore v. Guedalla, supra note 23; see In re Brown’s Estate, 
supra note 1; Low v. Low, 77 Me. 37 (1885). 

“Redding v. Bank of Greenville, 92 Fla. 327, 109 So. 435 (1926); Weston v. 
Johnson, supra note 32; Swails v. Swails, supra note 7; In re Brown’s Estate, 
supra note 2; Fisher v. Kiethley, 142 Mo. 244, 43 S. W. 650 (1897); Arthur v. 
Arthur 10 Barb. Ch. 9 (N. Y. 1850); Burnham v. Comfort, 108 N. Y. 535, 15 N. E. 
710 (1887); Clark v. Jetton, 37 Tenn. 229 (1857); Davys v. Boucher, 3 Y. & C. Ex. 
$97 (1839); Lenehan v. Wall, [1922] 1 I. R. 59; cf. Marshall v. Rench, supra 
note 2; Hall v. Hall, 132 Iowa 664, 110 N. W. 148 (1907). 

“Davys v. Boucher, supra note 43; Burnham v. Comfort, supra note 43. 

“Arthur v. Arthur, supra note 43; Burnham v. Comfort, supra note 43; Al- 
jen v. Allen, supra note 2; cf. Phillipps v. Clevenger, 239 Ill. 117, 87 N. E. 858 
(1909) where testator devised specific real estate to his daughter and subsequent- 
ly conveyed to her the land devised. Later the daughter reconveyed to the tes- 
tator. It was held that the conveyance by the testator revoked the devise. 
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specific because after-acquired realty could not pass under the will, 
it was immaterial whether the act was considered as an ademption or 
a revocation. Today, by statute, after-acquired realty may pass under 
the will and consequently it is possible to have general and residuary 
gifts of real estate. It, therefore, becomes important to distinguish 
ademption by satisfaction and revocation. If it is true that the 
subsequent conveyance operates as a revocation and is ineffective 
because it is not in a manner prescribed by a statute pertaining to 
the revocation of wills, that reasoning, it has been pointed out, 
would also prevent an ademption of a legacy by satisfaction. 
Several courts which apparently recognize the distinction between 
revocation and ademption by satisfaction have said that it would be 
in violation of the spirit of the statute to permit the ademption of 
devises by satisfaction.*® It may be that there are reasons of policy 
similar to those behind the Statute of Frauds which justify the 
refusal to extend the doctrine of ademption by satisfaction to devises 
of real estate, but the treatment of ademption by satisfaction as 
revocation is illogical.** It has also been suggested that another 
reason or explanation for the rule is that originally the rules of 
satisfaction were rules of the ecclesiastical courts and later of the 
courts of chancery whose jurisdiction did not extend to real estate. 
In Virginia it has been held that devises may be adeemed by satis- 
faction,** and in some states it is so provided for by statute.*® 


REVIVAL OF ADEEMED LEGACIES AND DEVISES 


The mere republication of a will in itself will not revive a 
legacy which has been adeemed by satisfaction.°° This was estab- 





“Weston v. Johnson, supra note 32; Swails v. Swails, supra note 7; Fisher v. 
Kiethley, supra note 43. 

“Note (1909) 4 Inn. L. Rev. 350. 

“Hansbrough Ex’rs. v. Hooe, 39 Va. 316 (1841); cf. Gregory v. Lansing, 115 
Minn. 73, 131 N. W. 1010 (1911), where it was held the conveyance by the tes- 
tator, after the execution of his will and before his death of the specific property 
therein devised to a certain person, the conveyance being to such devisee, is an 
ademption or satisfaction of the specific legacy and not a revocation of the will. 
As to all other matters, such as the payment of debts and devises and bequests 
to other persons, the will remains in force and effect. 

“D. C. Cope (1901) $1630; cf. Miller v. Payne, supra note 18, where the will 
provided that real estate devised should be sold one year after testatrix’s death 
and the proceeds divided equally between her children, it was held to operate as 
an equitable conversion; Ky. Star. (Carrol, 1930) §4840; cf. Duncan v. Clay, 13 
Bush 48 (Ky. 1877); Schafer v. Voght, 113 Ky. 41, 67 S. W. 54 (1902); Va. Gen. 
Laws (1923) §5237; W. Va. Cope ANN. (Barnes, 1923) c. 77, §11. 

*Tanton v. Keller, supra note 27; Paine v. Parsons, 14 Pick. 318 (Mass. 
1833); Langdon v. Astor’s Ex’rs., supra note 3; Monck v. Monck, supra note 14; 
Booker v. Allen, 2 Russ. & M. 269 (1831); Powys v. Mansfield, supra note 6; 
Montague v. Montague, supra note 26. 

In Howze v. Mallett, 57 N. C. 194, 197 (1858), it was held that a statute pro- 
viding that a will should be construed to speak and take effect as if it had been 
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lished in the early case of Jzard v. Hurst,®' which is reported as 
follows: 


Where a legacy was given to a child, who afterwards upon marriage 
or otherwise had the like or a greater sum, it should be intended in satis- 
faction of the legacy unless the testator should declare his intent to be 
otherwise; and it was said the words of ratifying and confirming do not 
alter the case, though they amount to a new publication, being only words 
of form, and declare nothing of the testator’s intent in this matter. 


The rule thus laid down is one of construction. If it appears that 
the testator intended by the republication that the legatee should 
also have the legacy, effect will be given to that intention. In 
Clark v. Kingsley,®? the court distinguished the effect of a new will 
and the effect of a codicil saying that a codicil disaffirms the prior 
will only so far as they are inconsistent while a new will revokes 
the whole of the prior will. In that case it was said that if a testator, 
after bequeathing a legacy, makes a payment to the legatee under 
circumstances from which the court would presume a satisfaction, 
and subsequently revokes the will and executes a new one giving a 
like sum to the same legatee, the court will not presume it to be 
satisfied by the prior payment. But the fact that the legacy is con- 
tained in a new will is not conclusive, and it may be shown that the 
testator intended it to be satisfied by the prior payment.®* If a 
testator adeems a legacy by satisfaction and takes a receipt thereof 
from the legatee and subsequently executes a new will containing 
the same legacy, it is a strong indication that he intended the legatee 
to take the legacy in the latter will as well,®* but this likewise is not 
conclusive. 





executed immediately before the death of the testator could not be construed so 
as to set up a satisfied legacy. The court said: “In other words, the legacy stands 
in the will but it stands there as a satisfied legacy.” The same contention was 
made in Hayes v. Welling, 38 R. I. 553, 96 Atl. 843, (1916), where the court, after 
comparing the Rhode Island Statute with the English Statute, 1 Vicr. c. 26 and 
concluding that they were similar, cites several English cases decided after the 
passage of the statute holding that the doctrine is still in full effect. 

4 Freem. 223 (1689). 

"337 Hun 246 (N. Y. 1885). 

In Louisville Trust Co. v. Southern Baptist Theological Seminary, 148 Ky. 
711, 147 S. W. 431 (1912), the testator executed a will reciting a previous promise 
to give #60,000 to a seminary, and declaring that if the sum was not paid before 
his death his executor should pay the same in cash, or in first mortgage bonds. 
Subsequently he delivered to the seminary $60,000 in bonds, which depreciated 
in value. Later he executed a new will containing a similar provision for the 
seminary but dated the new will as of the date of the first will. It was held that 
the legacy in the first will was adeemed, and that as the status of the parties was 
not changed by the new will the seminary took nothing under it. 

“Dunham v. Averill, 45 Conn. 61 (1877); Jacques v. Swasey, 153 Mass. 596, 27 
N. E. 77 (1891). 
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Wuat EvIpENcE 1s ADMISSIBLE TO SHOW 
TESTATOR’S INTENTION 


Whether the subsequent gift to the legatee satisfied a bequest, 
must from its very nature be shown by extrinsic evidence.*® It is an 
equivocal act. Accordingly, declarations of the testator to be admis- 
sible must have been made at the time of the subsequent payment.** 
It has been said that the declarations to be admissible must be a 
part of the res gestae.®’ That term, if used at all, ought to be 
restricted to spontaneous statements made as a result of a shock, 
and obviously has nothing to do with declarations made while satis- 
fying a legacy. 

Where, however, the evidence is offered to give rise to or to 
rebut a presumption that a subsequent gift was intended as a satis- 
faction, the situation is not the same. It is not necessary that the 
declarations of the testator be made at the time of the gift.°* Thus 
a testator’s substantially contemporaneous declarations that he did 
or did not intend to deal equally with the legatees or devisees are 
admissible to give rise to or to rebut the presumption which arises 
where the testator stands in loco parentis.*® In a few cases it is said 
that declarations made even subsequent to the gift are admissible’ 
to give rise to or rebut a presumption of satisfaction.*° These cases 
seem erroneous. It is the testator’s intention at the time of the gift 
that is important.** The testator must stand in loco parentis at that 
time in order to have the presumption of satisfaction arise.* If 
declarations made subsequently are admissible to prove a previous 
state of mind, it would seem to be virtually abolishing the hearsay 
rule. 

Where a legacy has been adeemed by satisfaction, subsequent 
declarations of the testator to the effect that the legatee should also 





Kirk v. Eddowes, supra note 3, at 518, per Wigram, V. C., ““Why should those 
accompanying declarations not be admissible? They are of the essence of the 
transaction, and the truth of the transaction itself cannot be known to the court 
without them.” 

“Richards v. Humphreys, supra note 4; De Groff v. Terpenning, supra note 4; 
In re Cramer’s Will, supra note 7; see, Hart v. Johnson, 81 Ga. 737, 8 S. E. 73 
(1888) ; Grogan v. Ashe, supra note 4. 

Miller v. Payne, supra note 49; In re Cramer’s Will, supra note 7. 

Richardson v. Eveland, supra note 4; Trimmer v. Bayne, supra note 6; 
Powys v. Mansfield, supra note 6. 

*In re Gill’s Estate, supra note 6; Shudal v. Jekyll, supra note 7; Monck v. 
Monck, supra note 14; Ex Parte Pye, supra note 7; Booker v. Allen, supra note 
50; Powys v. Mansfield, supra note 6. 

“Zeigler v. Eckert, 6 Pa. St. 13 (1847); Monck v. Monck, supra note 14; Trim- 
mer v. Bayne, supra note 6. 

“Vincent v. Vincent, supra note 4. 
“Watson v. Watson, supra note 6. 
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have the legacy notwithstanding the previous satisfaction are inad- 
missible. To permit a testator to revive an adeemed legacy by a 
mere oral declaration would permit him to make a testamentary 
disposition in a manner not prescribed by the statutes pertaining to 
the making of wills, and would open the door to fraud. 

If a specific legacy is given by the will and it appears that the 
subject of the gift has been given or disposed of to the legatee or 
other person so that it does not exist in specie as a part of the 
testator’s estate at the time of his death, parol evidence is not 
admissible to show that the testator did not intend it as a saisfaction 
or that he intended the legatee to have something in lieu thereof, 
since as a matter of law the specific legacy is adeemed by extinction. 

In some states there are statutes providing that payments are 
not to be taken as ademptions of general legacies unless such inten- 
tion is expressed by the testator in writing.** 

The person asserting that a legacy has been adeemed by satis- 
faction ordinarily has the burden of proving it. 





“Car. Crv. Conk (Deering, 1923) $1351; cf. In re Baker’s Estate, 168 Cal. 766, 
145 Pac. 1005 (1914); N. D. Comp. Laws ANN. (1913) §5719; Oxra. Rev. Laws 
(1921) §8415; S. D. Rev. Cope (1919) §677; Uram Laws (1917) $6381. 

“Simmons v. Brannen, 155 Ga. 494, 117 S. E. 318 (1923); In re Cramer’s Will, 
supra note 7. 

















ADEMPTION BY EXTINCTION 
RoweENA SMITH* 


Where a specific bequest or devise fails because of the destruc- 
tion, loss, change of title or identity of the property, the gift is 
said to be adeemed by extinction. Ademption is often spoken of as 
though it were a form of revocation. This is carried over from 
the earlier common law where a devise of realty was actually revoked 
by a conveyance by the testator after the execution of the will. The 
fact that the testator later reacquired such property did not pass the 
property unless there was a republication of the will. Since after- 
acquired realty now passes under a will, a conveyance by the testator 
no longer works a revocation; it operates, if at all, as an ademption 
by extinction. If the property has been repurchased by him and 
belongs to him at his death, the prior sale has no effect. The ques- 
tion now is whether or not the specific realty is owned by the testator 
at his death. If the realty which is described in the will does not 
belong to the testator at his death, the devise fails by extinction. 

Ademption by extinction applies to specific gifts only. Destruc- 
tion of specific things could not destroy a general legacy as long as 
there were enough assets to satisfy the legacy. A demonstrative 
legacy is not adeemed by a destruction, loss, or sale of the specific 
property on which it is charged, since it is also payable out of the 
estate generally; but it may fail as a result of a combination of 
ademption by extinction and of abatement where the testator has 
conveyed the property on which the legacy was charged, and he has 
bequeathed specifically the rest of his property.* An alternative 
gift by which the legatee was given an election to take the specific 
property or a certain amount of money, was held not to be adeemed 
by the sale of the specific property.* 

In the early cases the facts which worked an ademption by 
extinction were acts by the testator after the execution of the will, 
dealing with the bequeathed property so as to indicate his intention 
that the legatee should not have his legacy. This theory of animus 





*Attorney; Rockford, Ill. This article was originally prepared as a report for 
a seminar conducted by Professor W. H. Page. 

1Norwood v. Turner, 3 P. Wm. 163 (1735). 

*Littig v. Hance, 81 Md. 416, 32 Atl. 343 (1895); Elwyn v. De Garmendia, 148 
Md. 109, 128 Atl. 913 (1925); Moffatt v. Heon, 242 Mass. 201, 136 N. E. 123 (1922); 
Mecum v. Stoughton, 81 N. J. Eq. 319, 86 Atl. 52 (1913); Hill’s Administrators v. 
Hill, 127 Va. 341, 103 S. E. 605 (1920). 

*Pennsylvania Co. v. Riley, 89 N. J. Eq. 252, 104 Atl. 225 (1918). 

‘Industrial Trust Co. v. Tidd, 49 R. I. 188, 141 Atl. 464 (1928). 
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adimendi was carried over from the Roman law. In Justinian’s 
Institutes,> we find: 

If a testator gives his own property as a legacy, and afterwards 
alienates it, it is the opinion of Celsus that the legatee is entitled to the 
legacy, if the testator did not sell with an intention to revoke the legacy. 
The Emperors Severus and Antoninus have published a rescript . . . that if 
any person, after making his testament, pledges immovables which he 
has given as a legacy, he is not to be taken to have thereby revoked the 
legacy ; and that the legatee may, by bringing an action against the heir, 
compel him to redeem the property. If, again, a part of the thing given 
as a legacy is alienated, the legatee is, of course, still entitled to the part 
which remains unalienated, but is entitled to that which is alienated only 
if it appears not to have been alienated by the-testator with the intention 
of taking away the legacy. 


It was held by the courts that there must be “an indication 
of a change of mind to work an ademption.”* Hence the sale of a 
specific legacy worked an ademption if the testator so intended, and 
in Partridge v. Partridge,’ where stock was sold and repurchased, 
the stock passed under the will on the theory that “all cases of 
ademption of legacies arise from a supposed alteration of the inten- 
tion of the testator; and if the selling out of stocks is an evidence 
to presume an alteration of such intention, surely his buying in 
again is a strong evidence that the legatee should have it again.” 
In determining the intention of the testator in the cases of a bequest 
of a debt which was subsequently collected, the court distinguished 
between a voluntary and a compulsory payment by the debtor. In 
the former there was no animus adimendi;* in the latter, the act of 
the creditor showed an intention on his part to revoke the bequest.® 
In 1728 the courts began to interpret compulsion by the creditor as 
indicating a desire to save the legacy if the debt was in danger of 
being lost.?® 

The intention theory was applied so literally that the proceeds 
of bequeathed property afterwards disposed of would go to the 
legatee if the intention of the testator at the date of the disposal 
of it were unchanged.” 

The subjective theory of ademption was exploded in 1769 in 





‘Justinian, Inst. lib. Ul, tit. I, §12. 

*‘Hambling v. Lister, Ambl. 401 (1761). 

1 Cas. t. T. 226, 227 (1736). 

*Orme v. Smith, 1 Eq. Abr. 302 (1711); Stout v. Hart, 7 N. J. L. 414 (1801). 

*Rider v. Wagner, 2 P. Wm. 328 (1725). 

“Ford v. Fleming, 2 P. Wm. 469 (1728); Ashton v. Ashton, 3 P. Wm. 383 
(1735); Drinkwater v. Falconer, 2 Ves. 623 (1755). 

“Drinkwater v. Falconer, supra note 10. (A bequest of a mortgage debt 
which was satisfied during the life of the testator. The proceeds were given to 
the legatee.) 
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the case of Attorney General v. Parky;? and in Stanley v. Potter™* 
the Lord Chancellor said, ““The idea of proceeding upon the animus 
adimendi has introduced a degree of confusion in the cases which 
is inexplicable and I can make out no precise rule from them upon 
that ground ... It will be a safer and clearer way to adhere to 
the plain rule which I before mentioned, which is to inquire whether 
the specific thing given remains or not.” This was the rule he had 
laid down in Ashburner v. MacGuire three years before."* 

However, some courts continued to apply the intention theory. 
In 1801, a New Jersey court applied the subjective test by holding 
that a voluntary payment by a debtor did not adeem the bequest 
of his debt,’* Chief Justice Kinsey, saying, “Upon the question of 
ademption the variety and inconsistency of opinions which seem to 
have been entertained by men highly distinguished for their judicial 
characters, is not a little surprising. It is not only impossible, by 
any distinctions that can be drawn, to reconcile their opinions, but 
it is difficult to make some of these able lawyers consistent with 
themselves.”” In this case the testator accepted a second bond from 
the debtor in lieu of the first. Under modern law the result would 
have been the same, since there was only a change in character and 
no change in the species of the legacy. In Clark v. Browne’® it 
was held that a bequest of “an amount of whatever money” might 
accrue from his claim on an estate, passed the proceeds collected 
by the testator himself. The intent of the testator was shown by 
the fact that he kept the proceeds separate from the rest of his 
property. Twenty-three years later Jessel, M. R., in Harrison v. 
Jackson said, “I must say I cannot reconcile that case with the 
doctrine of ademption.”’*” 

Under the modern theory the intention of the testator is disre- 
garded and the question is whether or not the specific property is 
in existence and belongs to the testator at his death.1* Extrinsic 
evidence of intent is inadmissible. To admit it would violate the 
letter and the spirit of the Wills Act which requires the instrument 
to be in writing and properly executed. 


Such a theory prevents the legatee or devisee from obtainmy 





2Ambl. 266 (1761). 
42 Cox 180, 182 (1789). 
“2 Bro. C. C. 108 (1786). 
*Stout v. Hart, 7 N. J. L. 414, 423 (1801). (The theory of this case wao 
overruled by Wyckoff v. Perrine, 37 N. J. Eq. 118 (1883).) 
1702 Sm. & G. 527 (1854). 
"7 Ch. D. 339, 343 (1877). 
*Infra note 62. 
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the proceeds of the property,’® even where the testator has kept the 
proceeds separated from the rest of his property.*° A devise of 
property is adeemed when property is taken in eminent domain 
although it was without the consent of the testator.** A bequest of 
slaves which were later emancipated worked an ademption, and the 
legatee was not entitled to the compensation paid by the govern- 
ment.?* A legacy of chattels which were lost at sea failed and the 
legatee could not recover the insurance.** But a very recent New 
York case held that the testatrix’s loss of clothing and jewelry at 
the time of her death, when the ship sank, did not cause an ademp- 
tion of the legacy of such articles, but entitled the legatee to the 
money received as damages for their loss, on the ground that “there 
was no destruction of the articles in question during the lifetime of 
the testatrix which could have caused an ademption.’’** The cases 
in which the will shows that the testator intends to pass specific 
property (afterwards disposed of) must be distinguished from the 
cases in which the will shows that the testator contemplates a change 
in his property and intends to pass the proceeds. In the former situ- 
ation the court refuses to consider the intention of the testator at 
the time of the subsequent disposal of the property; in the latter, 
the court is following the testator’s intention manifested by his 
will. A bequest of “five hundred pounds now out upon mortgage” 
was not adeemed by a collection of the debt. The court said it was 
the money which was bequeathed and not the mortgage.** There is 
no ademption where the bequest concerns investments for the time 
being of a particular fund.** A bequest of the proceeds of bonds 
passed a mortgage which was bought by money received from the 
sale of the bonds.** Land devised to executors in trust to sell and 
divide the proceeds was held to be a bequest of proceeds, and the 
sale of the land did not work an ademption.** However a bequest 
of property to be sold after the testator’s death, the proceeds to be 
distributed, was held to be adeemed by a sale of the property by the 





*Bower’s Estate, 262 Pa. 48, 104 Atl. 824 (1928); King v. Sheefey, 35 Va. 617 
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Winchester, 120 Me. 203, 113 Atl. 261 (1921); In Re Mansheam’s Estate, 207 Mich. 
1, 173 N. W. 83 (1919). 
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testator. A gift of a certain sum of money described as “coal 
money” by reference to its source was held not to be adeemed by 
a subsequent investment thereof in municipal bonds.*° 

In spite of what they say, the courts do look further than the 
mere fact of the existence of the specific property at the time of the 
testator’s death. If the testator has been incapacitated, and the 
specific gift does not exist, because of acts of third parties such as 
a committee or a conservator, the American courts have almost 
uniformly held that the proceeds of the property passed under the 
will and that the legacy was not adeemed by such acts of third 
parties.** A federal case assumes that the testator’s intention is 
necessary,*? and the New Jersey equity court says that a will cannot 
be changed by acts of third parties.** In England a distinction is 
made between the acts of third parties in performance of adminis- 
trative duties** and the acts of strangers without authority.** The 
former operates as an ademption, and the latter does not. 

Although the intention theory is supposedly obsolete law, a 
number of the courts occasionally revert to it. The testator be- 
queathed a mortgage and during his lifetime sold the mortgage and 
reinvested the money in another mortgage; it was held that the 
second mortgage passed under the will.** A bequest of twenty 
shares of stock has been held to entitle the legatee to twenty shares 
of the stock, which was eight more than the testator possessed, 
because such was his intention.*7 A bequest of stock in a corporation 
was held not to be adeemed by its exchange for bonds of the same 
corporation.** 

But the accepted rule is that if the specific property bequeathed 
does not belong to the testator at the time of his death the bequest 
fails.°° The transfer or the destruction of the thing is an ademption 





*Meily v. Knox, 269 Ill. 463, 110 N. E. 56 (1915); Sims v. Hdys, 212 Ill. App. 
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In Re Cooper’s Estate, 95 N. J. Eq. 210, 123 Atl. 45 (1923). 

“Freer v. Freer, 22 Ch. D. 622 (1882); Jones v. Green, L. R. 5 Eq. 555 (1868). 

*Bason v. Brandon, 8 Sim. 171 (1836); Jenkins v. Jones, L. R. 2 Eq. 323 
(1866). 

*King v. Sellers, 194 N. C. 533, 140 S. E. 91 (1927). 

“Lyons v. Lyons, 224 Fed. 772 (N. D. W. Va. 1915). 

Spinney v. Eaton, 111 Me. 1, 87 Atl. 378, 46 L. R. A. (N. S.) 535 (1913). 
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by extinction, as the loss of chattels at sea*®, the death of cows,** 
the death of a slave,*? and the emancipation of slaves.** 

A substantial change in, or a change in the species of, the 
bequeathed property operates as an ademption, but if there is only 
a change in the quality or characteristics or name, the property will 
pass under the will. A specific bequest of notes is not adeemed by 
a renewal or extension of time.** A devise of ground rent is not 
adeemed by a subsequent extension of the term; and the reversion 
passes to the devisee.*® The bequest of a debt passed bonds given 
by the debtor in exchange for the debt, as the testator had not parted 
with his original claim.*® A bequest of stock is not adeemed by the 
fact that the corporation has changed its name, or has reorganized 
or has consolidated with another corporation.‘* A change in the 
par value of the stock does not operate as an ademption.** 

An exchange of debentures for permanent debenture stock 
with a higher rate of interest did not adeem the legacy.*® A bequest 
of “all my interest in a certain mortgage” was held not to be adeemed 
by a foreclosure because it was held that the gift was more than a 
mere debt, that it was an equitable interest enlarged into a fee, and 
that by taking the deed the thing devised became more certain and 
valuable.*° However, the majority of the courts hold that a fore- 
closure of a mortgage operates as an ademption of the legacy ;** and 
the Georgia code provides that land held by an absolute deed is not 
property of like kind with a note secured by a deed to the same 
land.*? 

The physical change of the article which affects its qualities 
and characteristics, but not its identity, is held not to work an 
ademption. Where two strings of pearls were bequeathed, one string 





“Durant v. Friend, 5 De G. & S. 343 (1851). 

“Brady v. Brady, 78 Md. 461, 28 Atl. 515 (1894). 
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*Malone v. Mooring, 40 Miss. 247 (1866). 
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“Irwin’s Succession, 33 La. 63 (1881). 
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271 S. W. 600, 63 A. L. R. 631 (1925); Pope v. Hinkley, 209 Mass. 323, 95 N. E. 
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267 Pa. 462, 110 Atl. 90 (1920); In Re Pierce 25 R. I. 34, 54 Atl. 588 (1903); 
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to A and one to B, and later the two strings were combined into 
one, it was held not to operate an ademption.** In another case the 
testator, a tenant in common, devised his interest in certain lands 
and later acquired all of the land in a partition suit. It was held 
that there was not such a change as to work an ademption.** 

The removal of goods from one place to another does not 
operate as an ademption if it is shown that the testator at the time 
of making the will intends to pass the specific goods, that is, where 
the reference to the location is merely descriptive to aid in the 
identification of the goods.** A gift of money in a certain bank is 
not adeemed by the act of the testator in withdrawing it from said 
bank and depositing it in another.** A bequest of a business de- 
scribed by a location is not adeemed by the fact that the testator 
moved his stock and stored it temporarily while he was trying to 
secure another location in which to conduct such business.°*7 <A 
bequest of goods on board a ship passed the goods removed from 
the ship. “It being a description so precarious, [the removal] does 
not infer an intention to revoke” or “an intention in the testator 
in the creation of the legacy that if the goods should not be there 
at his death, they should not pass.”** It is only where the testator 
in his will shows an intention at the time of making his will that 
the goods should be at a particular location at the date of his death 
that removal of the goods operates as an ademption of the legacy.”® 

Ademption by change of title, at common law operated as a 
revocation of the devise. A conveyance of the realty after execution 
of the will revoked the devise and even if the testator reacquired 
the land, it could not pass under the devise. The question of inten- 
tion was immaterial in the case of realty; and, therefore, the pro- 
ceeds from the sale of devised land did not pass under the will.® 

In modern law a conveyance of devised land operates as an 
ademption rather than a revocation of the devise.“ Since after- 
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acquired realty will now pass under a devise, if the testator reac- 
quires title to the property and owns it at the date of his death, it 
passes by his will. Many of the modern courts still talk as though 
the conveyance were a revocation of the devise; but the language 
usually has no significance for if the testator does not reacquire the 
land, the result is the same whether the common law view or the 
modern view is applied. In an Illinois case which professes to apply 
the common law rule, the testator conveyed to his daughter the land 
which he had already devised to her. She later reconveyed to him 
for a valuable consideration. The court called this revocation by 
implication of law although it looks as though it were really an 
ademption by satisfaction. 

In modern law the same rule applies to both realty and per- 
sonalty. The question is whether the specific property is owned by 
the testator at his death.** If it has been sold and not reacquired the 
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legacy is adeemed. The testator bequeathed a Packard automobile 
to his wife. At his death he owned a Lincoln. It was held that the 
legacy was adeemed.® 

A partial conveyance of the property operates as an ademption 
pro tanto. Three acres of a devised eighty acres were sold; the 
remaining seventy-seven acres passed by the will. A pecuniary 
legacy was charged on specific property, part of which was later 
sold ; it was held that the legacy remained a charge upon that which 
the testator had not conveyed.” The giving of a lease of the devised 
property does not adeem the devise. The devisee takes subject to 
the lease.** 

In the case of a conveyance of the property, that is, an executed 
contract, the devise is adeemed.*® But where the conveyance has 
not yet taken effect and there is in existence at the death of the 
testator a valid and enforceable contract to sell, that is, an executory 
contract, there is a split of authority. This is held in some states 
to adeem the devise.”° In other states it is held that the testator’s 
interest, which is the right to enforce the contract and receive the 
purchase price, passes to the devisee."* By statute in Alabama” and 
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Michigan” for the purposes of the will the unpaid purchase money 
is realty. The Kentucky statutes rule that a legacy or a devise to 
an heir is not adeemed by a conversion of the property.”* 

If, however, the contract is not valid, the property passes to 
the devisee. A conveyance by an insane grantor™ or a grantor sub- 
ject to undue influence” does not operate as an ademption of a valid 
devise. A conveyance which is voidable as against the grantor may 
usually be avoided at the instance of his heir or devisee.** The same 
principle applies in the case of personality. A contract of sale 
unenforceable under the statute of frauds does not work an ademp- 
tion of the legacy.”* And a revocable offer of sale by the grantor 
which has not been accepted at his death does not operate as an 
ademption.”® 

The doctrine of ademption by extinction is an excellent example 
of a change of reasoning with little change of result. Much as the 
theory of intention and that of change of identity differ, the results 
are, with few exceptions, the same. 
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CASE LAW 


AGENCY—Soore or EMPpLOYMENT.—The case of Mittleman v. Lindsay- 
McMillan Co., 232 N. W. 527 (Wis 1930), involves the application of the 
legal test “scope of employment,” to a situation in which the negligence of 
an employee in defendant’s garage, while assisting a gasoline distributor who 
was under contract to supply the garage with gasoline, caused injury to 
plaintiff. 

A principal or master is liable for the negligent acts of his agent or 
servant committed in the scope of employment, under the doctrine of respondeat 
superior. 2 MecHEem (2d ed. 1914) §1856. In determining what acts fall with- 
in the scope of employment courts have applied various tests, no one of 
which seems to be conclusive. In the cases, although certain facts may appear 
to be deciding factors, they generally exist in connection with other more or 
less persuasive features. Rochester-Hall Drug Co. v. Bowden, 218 Ala. 242, 
118 So. 674 (1928) (enouglf if servant is engaged in and about master’s 
business) ; Kish v. Calif. State Automobile Assn., 190 Cal. 246, 212 Pac. 27 
(1922) ; May v. Farrell, 94 Cal. App. 703, 271 Pac. 789 (1928) (enough if 
acts incidentally contribute to service and issue is one for jury); Peck v. 
Mich. Central R. R., 57 Mich. 3 (1885) (custom of performing act may be 
enough) ; Wolf v. Terminal R. Assn. of St. Louis, 282 Mo. 559, 222 S. W. 
114 (1920) (furtherance of master’s business required, mental attitude not 
sufficient); Gewanski v. Ellsworth, 166 Wis. 250, 164 N. W. 996 (1917) 
(knowledge and consent of master necessary) ; Spaulding v. Chic. & N.W. Ry., 
33 Wis. 582 (1873) (enough where usual for servant to do act complained of) ; 
Thomas v. Lockwood Oil Co., 174 Wis. 486, 182 N. W. 841 (1921) (to relieve 
master a substantial departure for purposes entirely personal to servant is 
necessary); Burns v. Poulsom, L. R. 8 C. P. 563 (1873) (enough if act is 
connected with master’s business merely) ; Limpus v. London General Omnibus 
Co., 1 H. & C. 526, 32 L. J. (Ex.) 34, 158 Eng. Rep. 993 (1862) (intent to 
serve master’s object no matter what the means where servant has discretion 
is enough). 

The fact that the employee’s act did not appear to be for the master’s 
benefit, which may have influenced the court in the principal case, is not 
necessarily conclusive. Hayes v. Wilkins, 194 Mass. 223, 80 N. E. 449 (1907) ; 
Hough v. Heller Bros., 92 N. J. L. 552, 107 Atl. 44 (1918) ; Enos v. Hamilton, 
24 Wis. 658 (1869); Gray v. Chic. & N. W. Ry. 153 Wis. 637, 142 N. W. 
505 (1913), aff'd, 237 U. S. 399, 35 Sup. Ct. 620 (1915); Burns v. Poulsom, 
supra. It is necessary to distinguish carefully between acts resulting in the 
master’s benefit and the servant’s intention to act for the master’s benefit. It is 
undoubtedly the general rule that the servant must intend to further the 
master’s business. Fireman’s Fund Ins. Co. v. Schreiber, 150 Wis. 42, 135 
N. W. 507 (1912), 45 L. R. A. (Nn. s.) 314, (1913); Kleeman v. Chic. & 
N. W. Ry., 186 Wis. 482, 202 N. W. 295 (1925) ; Limpus v. London General 
Omnibus Co., supra. On the other hand, intent to serve the master is not 
alone sufficient. Wolf v. Terminal R. Assn. of St. Louis, supra. In the 
“frolic and detour” cases, courts have tended to impose liability upon the 
master who is the owner of a vehicle, negligently driven by employee for the 
servant’s direct personal purpose and benefit, the ultimate purpose being the 
master’s. Ritchie v. Waller, 63 Conn. 155, 28 Atl. 29 (1893) ; Hayes v. Wilkins, 
supra; Jones v. Weigand, 134 App. Div. 644, 119 N. Y. Supp. 441 (1909) ; 
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Thomas v. Lockwood Oil Co., supra. The test suggested by these cases is 
reasonable forseeability of the act in question while the servant is in point 
of time in the mater’s employment. Smith, Frolic and Detour (1923) 23 
Cox. L. Rev. 716. By this test the defendant in the principal case would be 
liable. Assuming the agent in the instant case did intend to serve his master’s 
business, might the act be found to be within his implied authority? Where the 
employee has usually and customarily performed the act complained of or 
similar acts to the knowledge of the employer without his dissent, liability 
might be based upon implied authority adding to the scope of employment. 
Peck v. Mich. Central R. R., supra; Dixon v. Chiquola Manufacturing Co., 
8 S. C. 435, 68 S. E. 643 (1910); Spaulding v. Chic. & N. W. Ry., supra; 
Kunza v. Chic. & N. W. Ry., 140 Wis. 440, 123 N. W. 403 (1909). 

In view of the uncertainty in the term “scope of employment” the ulti- 
mate inquiry is usually one of fact in the particular case. A comparison of 
prior cases with the immediate one should be an aid to the court in applying 
the accepted legal test. Steffen v. McNaughton, 142 Wis. 49, 124 N. W. 1016, 
26 L. R. A. (nN. s.) 382, 19 Ann. Cas. 1227 (1910). The situation in the 
principal case would seem to be one of common occurrence. There are cases 
involving circumstances very similar tu those in the principal case. In Wolf 
v. Terminal R. Assn. of St. Louis, supra, the plaintiff was injured by negligence 
of the defendant’s servants who were assisting him in unloading a crate from 
a freight car which it was the servant’s duty to switch. The court held that 
the servants were not within the scope of their employment since removing 
the crate was not within their duty and did not in fact aid the defendant. 
The court held that the fact that the acts were done during the time of the 
employment and that the servant intended to serve the master was not con- 
clusive. In Burns v. Poulsom, supra, the servant’s duty was to receive rails 
after they were unloaded at the dock. On the occasion in question the de- 
fendant’s servant being dissatisfied with the manner in which the carter was 
unloading rails, jumped on the cart and threw out rails himself, one of which 
struck and injured the plaintiff who was passing. The English court sustained 
a verdict for the plaintiff holding that even though an act would not be part 
of the ordinary course of the servant’s employment, where the servant is 
doing something connected with the subject of employment, the question 
whether it is within the scope of employment is for the jury. 

If upon the facts the servant might be found to be either within or 
without the scope of employment, depending upon the test chosen, the decision 
might well involve a question of policy. The principal or master has been 
held liable where the servant was in and about the master’s duty or within 
the general scope of the master’s business or very closely connected there- 
with. Kish v. Cal. State Auto. Assn., supra; New Ellerslie Fishing Club v. 
Stewart, 123 Ky. 8, 93 S. W. 598 (1906); Hough v. Heller Bros., supra; 
Burns v. Poulsom, supra. “Scope of employment” has been literally con- 
strued under the workmen’s compensation cases. Eugene Dietzen Co. v. 
State Industrial Bd., 279 Ill. 11, 116 N. E. 684 (1917), 11 Ann. Cas 1918B 
764; Dixon v. Chiquola Mfg. Co., supra. Although legal responsibility for 
tort is not to be based upon financial responsibility, a free application of the 
broad rule of respondeat superior might be a wholesome check on the indif- 
ference or negligence of large corporations. The principal should not be 
allowed to withdraw from his business by turning it over to agents and thus 
escape from responsibility which he would have to bear if he were attending 























CASE LAW 241 





to the business in person. The availability of insurance as a means of spread- 
ing the loss supports a liberal construction of the test “scope of employment”. 
Maniaci v. Express Co., 266 Mo. 633, 182 S. W. 981 (1916); Wigmore, 
Responsibility for Tortious Acts (1894) 7 Harv. L. Rev. 383; Smith, Frolic 
and Detour (1923) 23 Cor. L. Rev. 444, 716. 

ELEANORE L, JONES 


CARRIERS—DISCRIMINATION IN RATES BETWEEN LocALit1Es.—Railroads 
maintained a parity; in carloads rates from intervening territory to Texas and 
to Louisiana ports. “Instead of giving substantial weight to distance as a 
factor in determining rate relationships, the tendency of these carriers has 
been to give increasing weight to competition and less to the factor of dis- 
tance”. 160 I. C. C. 345, 355. New Orleans facilities for ocean transportation 
were superior to those at Galveston, Texas. Rates being equal, shippers 
exported through the more distant New Orleans rather than through Texas 
ports. The commercial and shipping interests of Galveston alleged that 
equal rates were thus discriminating against them. The interstate commerce 
commission considered the case in 100 I. C. C. 110, 128 ibid. 349, and 160 ibid. 
345, finally ordering a differential in favor of the nearer ports. The federal 
court affirmed the commission’s finding of undue preference for Louisiana 
ports and undue prejudice against Texas ports. Texas & Pacific Ry. v. 
United States, 42 F. (2d) 281 (S. D. Tex. 1930). 

This case introduces a new means of preventing undue discrimination— 
differential rates to replace an equalization policy. In a dissenting opinion, 
Judge Foster says: “I fail to see how the plaintiffs can be guilty of undue 
preference to New Orleans, or undue prejudice to Texas ports, by charging 
the same rates to both. The commission was not authorized to equalize 
port advantages by an adjustment of rates.” Texas & Pacific Ry. v. U. S., 
supra, at 286. 

But Galveston would have had the advantage of proximity to some of 
the intervening territory had it not been for the equalization policy. From 
this angle, removal of the equalization policy was not to equalize port ad- 
vantages but to give back an advantage which had belonged to Galveston’s 
location. 


Competition, the basis for the equalization policy, was recognized in 
Interstate Commerce Comm. v. Texas & Pacific Ry., 162 U. S. 197, 16 Sup. 
Ct. 666 (1895), as a proper factor in determining whether discrimination was 
undue. The railroad’s acceptance, as its share of a foreign transportation 
rate, of less than the inland rate from port to destination was justified be- 
cause of the land carriers’ competition with ocean transportation and, to 
some extent in the case of San Francisco and nearby cities, by competition 
with a Canadian route from Liverpool and London to the Pacific coast. 
In the equalization of rail and water rates, the court considered the welfare 
of the carrier, the interest of consumers at destinations, and the welfare of 
the place of origin in the United States—the port. The presence of com- 
petition will not necessarily suffice to make a discrimination proper, Seaboard 
Air Line Ry. v. U. S., 249 Fed. 368 (E. D. Va. 1918), nor require an equali- 
zation, Manufacturers’ Ry. v. U. S, 246 U. S. 457, 38 Sup. Ct. 383 (1918). 
These cases deal with switching charges. Cases dealing with competition 
and discrimination in regard to rates proper have less chance of arising since 
the amendment of 1907 to the fourth section puts departures from the long 
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and short haul standard into the hands of the commission. U. S. v. Atchison 
T. & S. F. R. R., 234 U. S. 476, at 484, 34 Sup. Ct. 986, at 990 (1914). 

Differentials based on mileage were discarded in favor of equal rates 
from western Kentucky to Nashville and to Memphis on account of inland 
water competition to Memphis, the longer distance, in Interstate Commerce 
Comm. v. Louisville & Nashville Ry., 73 Fed. 409 (M. D. Tenn. 1896). Com- 
petition wholly between carriers subject to the Interstate Commerce act was a 
reason for differential rates in Interstate Commerce Comm. v. Southern Ry., 
105 Fed. 703 (N. D. Ala. 1900). 

Varying degrees of proximity to a point of great competition, Atlanta 
justified differential rates in Interstate Commerce Comm. v. Louisville & 
Nashville Ry., 190 U. S. 273, 23 Sup. Ct. 687 (1903). It was there held the 
possibility of competition arising at a particular point does not render freight 
rates to that point, though higher than those for a longer haul to a point 
where competition prevails, obnoxious to the long and short haul clause of the 
Interstate Commerce Act as it stood before amendment in 1907. Interstate Com- 
merce Comm. v. Chicago Great Western Ry., 141 Fed. 1003, (N. D. Ill. 1905), 
aff'd, 209 U. S. 108, 28 Sup. Ct. 493 (1908), also holds future possibility of 
competition not a factor in determining propriety of discrimination. 

A situation exactly opposite to that in the principal case was the basis 
of decision in Jnterstate Commerce Comm. v. Louisville & Nashville Ry., 
118 Fed. 613 (S. D. Ga. 1902). Rates from intermediate points to Pensacola, 
a port on defendant’s own line, were decidedly lower than through rates to 
Savannah, a slightly longer distance on a connecting carrier’s line. An 
equalization policy was ordered by the commission and approved by the court. 
Defendant contended for a low rate to Pensacola because return trains from 
Savannah carried empty cars. The court at page 623 held, that where there is 
no other reason for greatly preferential rates for the east as compared with 
the west haul of equal distance, this does not justify the extent of differential 
but it is discrimination. To maintain the low rate to New Orleans under 
equalization, the same “empty car” argument was advanced in the principal 
case. See 160 I. C. C. 353. Recognizing that it is competent for defendant to 
advance its own interest by building up a seaport on its own line at the 
expense of another port on a rival line, the court said in the Louisville & 
Nashville case at 623: “This may be done to a reasonable degree, ... . but [a 
railroad company] cannot, with this purpose, adopt rates excessive in them- 
selves, unduly preferential to its own port, and unduly prejudicial to another 

One witness . . . testified rosin and turpentine cannot be brought to 
Savannah because of the rates charged, that the superior market, regularity and 
fairness of grading, superior marine insurance of Savannah did not amount 
to enough to overcome the difference in rates.” 


While the means of eliminating discrimination are different, both courts 
are influenced by the same reasoning as to whether mileage or competition 
between different ports should control. The deciding factor is the interest 
of the public. This interest in the older case was the availability of better 
marketing facilities at Savannah whereas in the principal case the interest 
of the public is the building up of Texas ports with less commerical advantages 
by forcing localities to ship there instead of to New Orleans. “There is a 
limit beyond which the disregard by rail carriers of the geographical ad- 
vantages of one port in favor of another will impair rather than promote 
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healthy competition between the ports,” as phrased in the commission’s second 
report, 128 I. C. C. 349, at 369. 
ADRIANA ORLEBEKE 


Conritict oF LAws—WorKMEN’s COMPENSATION-——EXTRATERRITORAL 
Errect.—The defendant corporation, incorporated in Wisconsin and licensed to 
do business in Iowa, made a contract in Iowa with the deceased, a resident of 
that state, to work in Iowa. He was killed while working temporarily in 
Wisconsin. His parents were paid under a settlement approved by the Iowa 
industrial commission pursuant to Iowa Cope (1924) Chapter 70 (Held to have 
extraterritorial effect in Pierce v. Bekins Van & Storage Co., 185 Iowa 1346, 
172 N. W. 191 [1919]). This action was then brought in Wisconsin and 
from an award of $1000 ordered paid to the Wisconsin Treasurer, under the 
provisions of the Wisconsin Act, this appeal is taken. Held: The Wiscon- 
sin Compensation Act, Wis. Strat. (1929) §§ 102.03-102.34, applies to all in- 
juries within the state without regard to the place where the employment con- 
tract was made; and the award by the Industrial Commission to the state fund 
was affirmed. Jnterstate Power Co. v. Ind. Comm., 234 N. W. 889 (Wis. 
1931). 

This exact question of the applicability of a local compensation act to all 
injuries within the state without regard to the residence of the parties, nor to 
the place of contract or employment has frequently arisen. The following 
cases have held it applicable in accord with the principal case: Ocean Accident 
& Guarantee Corp. v. Ind. Comm., 32 Ariz. 275, 257 Pac. 644 (1927) ; Smith v. 
Van Noy Interstate Power Co., 150 Tenn. 25, 262 S. W. 1048, 35 A.L.R. 1409 
(1924) ; Amer. Rad. Co. v. Rogge, 8 N.J.L. 436, 92 Atl. 85 (1914) ; Reynolds 
v. Day, 79 Wash. 499, 140 Pac. 681 (1914) ; Johnson v. Nelson, 128 Minn. 158, 
150 N. W. 620 (1915). Contra; Hopkins v. Matchless Metal Polish Co., 99 
Conn. 457, 121 Atl. 828 (1923); Leach v. Mason Valley Mines Co., 40 Nev. 
143, 161 Pac. 513 (1916). 

The confusion and conflict among the courts as to what law should govern 
in each case is largely occasioned by the conflicting theories of tort and con- 
tract law. Where the injury occurs outside the state but arises from employ- 
ment merely incidental to the main employment within the state, most courts 
adopt the contractual theory and give their acts an extraterritorial effect. 
State Ind. Comm. v. Nordenholt Corp., 259 U.S. 263, 25 A.L.R. 1014 (1922) ; 
Post v. Burger & Gohlke, 216 N.Y. 544, 111 N.E. 351 (1916) ; Ind. Comm. v. 
Aetna L. Ins. Co., 64 Colo. 480, 174 Pac. 589 (1918); Kennerson v. Thomas 
Trowboat Co., 89 Conn. 367, 94 Atl. 372 (1918) (under an elective act) ; State 
ex rel Chambers v. District Ct., 139 Minn. 205, 166 N.W. 185 (1918) (under 
an elective act) ; Gooding v. Ott, 77 W. Va. 487, 87 S.E. 862 (1916) (under 
an elective act) ; and see Note (1919) 3 A.L.R. 1351. Contra: Logan v. Mo. 
Valley Bridge & Iron Co., 157 Ark. 528, 249 S.W. 21 (1925) ; Altman v. N.D. 
Work Comp. Bureau, 50 N.D. 215, 195, N.W. 287, 28 A.L.R. 1337 (1923) ; 
North Alaska Salmon Co., v. Pillsbury 174 Cal. 1, 162 Pac. 93 (1916) (Under 
der a compulsory act; changed by Cat. Srat. (1929) c. 607, §26); Gould’s 
Case, 215 Mass. 480, 102 N.E. 693 (1913) (changed by Mass. Strat. (1927) c. 
309, §93). For a discussion of the elective feature of such an act as con- 
trolling this question see McCaffery v. Amer. Mut. Liability Ins., 32 F. (2d) 
791 (1930) ; and the Kennerson case, supra. Wisconsin early rejected this dis- 
tinction and based its holding upon the necessity of extraterritorial effect in 
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order to carry out the intent of the legislature to shift the economic burden 
from the employee to the employer and the public. Anderson v. Miller, 169 
Wis. 106, 170 N. W. 275 (1919). 

Where the parties and the contract are in one state and total performance 
in another, it has been held that lex loci contractu applies. Pettiti v. T. & J. 
Pardy Constr. Co., 103 Conn. 101, 130 Atl. 70 (1925) ; Horgis v. McWilliams, 
9 La. App. 102, 119 So. 88 (1928) ; Hall v. Ind. Comm., 77 Colo. 338, 235 Pac. 
1073 (1925) ; Smith v. Van Noy Interstate Power Co., supra; Saunder’s Case; 
126 Me. 144, 136 Atl. 722 (1927); Bradtmiller v. Liquid Carb. Co., 173 Minn. 
481, 217 N.W. 680 (1928); McGuire v. Phelan-Shirley Co., 111 Neb. 609, 197 
N.W. 615 (1924); Pederzoli’s Case, 169 N.E. 427 (Mass. 1930) (construing 
Mass. Strat. (1927) c. 309, §93). Contra: Empire Glass & Decoration Co. v. 
Bussey, 33 Ga. App. 464, 126 S.E. 912 (1925) (under special statute, Ga. Laws 
(1920) 187); Heine Safety Boiler Co. v. Ind. Comm., 224 N.Y. 9, 119 N.E. 
1027 (1918). 

New York is the only jurisdiction to have adopted a definite and con- 
clusive test for all situations. In Cameron v. Ellis Constr. Co., 252 N.Y. 394, 
169 N.E. 623 (1930), the court held that the location of employment is the sole 
and conclusive test of what law governs in all cases. Neither the place of 
contract, site of injury, nor residence of parties is controlling. This test fits 
all fact situations and was derived from construing the phrase “arising out of 
employment” in N.Y. Cons. Laws Ann. (Supp. 1927) c. 67, §10. 

The Wisconsin court has never laid down any conclusive test for de- 
terming what law will govern in every case. In the Anderson case, supra, 
the court rejected both the tort and contractual tests, but adopted none in their 
place. Yet at page 115 the court says, “Our act enters into and becomes a part 
of every contract.” In Zurich G.A. v. Ind. Comm., 193 Wis. 32, 213 N.W. 
630, (1927) in applying the Wisconsin act to an injury occurring in Texas, the 
court seems to have followed the quoted language and again said, “the law of 
the place of contract applies.” However in Wandersee v. Moshevitz, 198 Wis. 
345, 223 N.W. 837 (1929) in refusing to apply the act where no services were, 
or were to be, performed in Wisconsin and the employee was a nonresident the 
court receded sharply from the language of the preceding cases. Placing 
emphasis upon the terms “Any person . . . under any contract of hire” Was. 
Stat. (1929) §102.07, the court argued that the purpose was to regulate the 
status of employer-employee in Wisconsin. That status could not arise until 
services were in fact rendered in Wisconsin, but as soon as they were, the act 
became a part of the contract so as to apply to injuries where ever received. 
This test was followed and approved in Thresherman’s Nat. Ins. Co. v. Ind. 
Comm., 201 Wis. 303, 230 N. W. 67 (1930). In Val Blatz Brewing Co. v. 
Girard, 201 Wis. 474 at 482, 230 N.W. 622 at 625 (1930), the court added a new 
concept to the status test, namely a “constructive status occurring where the 
contract was made in Wisconsin for services elsewhere continuing until an 
actual status is acquired in another state.” For the act to be applicable, this 
status, real or constructive, must exist; and though the sole services were to 
be performed in Missouri and Arkansas and the injury occurred in Arkansas 
after several months, the court remanded the case to discover whether this 
status still continued. Thus it appears that the Wisconsin court will apply the 
Wisconsin act to all injuries outside its borders arising under a Wisconsin 
contract unless no services were to be performed in Wisconsin and one party 
was a nonresident; and by the principal case to all injuries within its borders 
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withoyt exception. But in the principal case the employer was a resident of 
Wisconsin. Quaere: Will the court follow its language where both parties 
are nonresidents and the main employment is outside the state? 

Since Minnesota in the Bradmiller case, supra; Iowa in the Pierce case, 
supra; Illinois in Beall. Bros. Supply Co. v. Ind. Comm., 173 N.E. 65 (lil. 
1930) ; and Michigan in Klettke v. C. & J. Community Driveway Co., 250 Mich. 
454, 231 N.W. 132 (1930) have all held their acts applicable to injuries occurr- 
ing outside the state in services incidental to employment within the state 
under local contract, the necessary conflict is obvious for the principal case 
holds the law of the place of injury: applicable in just such cases. Justice 
Wickhem admits this, but points out that double compensation is avoided by 
crediting payments under the Iowa act to the employer. See Gilbert v. Des 
Lauriers Col. Mould Co., 180 App. Div. 58, 167 N. Y. Supp. 274 (1917). He 
also points out that the statute uses the broadest possible language and contains 
no limiting provisions, and that therefore it should have as broad an applicability 
as the jurisdiction of the state. See the Anderson case, supra at page 113. 
Clearly since no state can limit the application of another’s laws within its 
own jurisdiction, it is possible to apply the act to all injuries within the state. 
Nor is it any obstacle that another state might also apply its act to the same 
injury. See discussion in Rounsaville v. Central R. R., 87 N.J.L. 371, 94 Atl. 
392 (1915). Quaere: Even though double compensation is avoided by credit- 
ing, should a corporation be subjected to two, or possibly three, separate actions 
under different laws for the same injury? 

In a matter of such practical importance it would seem that the Wiscon- 
sin court should adopt some such conclusive test, as the New York court has 
done, so that employers may insure themselves with some degree of certainty. 
As the cases cited show, this has not yet been done. In the Anderson case, 
supra, the court rejected both the place of injury and the place of contract as 
controlling; in the Zurich case, supra, the court held the place of contract con- 
trolling ; in the Wandersee case, supra, it held that services in Wisconsin were 
necessary before the act became a part of the contract; in the Threshermen’s 
case, supra, the court rejected the place of service test and followed the Zurich 
case, supra, on the grounds that both parties were residents; further confusion 
arises with the Val Blatz case, supra, which defines the constructive status as 
occurring where contract is made in Wisconsin for services elsewhere and yet 
affirms the previous decision that where services are all to be performed else- 
where the Wisconsin act is inapplicable no matter where the contract is made. 
Nor does the principal case clear up this confusion by saying that services per- 
formed outside the state under a contract between residents will be held to be 
performed constructively within the state, for the Val Blatz case, supra, held 
contra by remanding the case to discover whether services in Arkansas had 
destroyed the constructive status arising because of place of contract. What 
test the court will next follow, or how they will decide where both parties 
are residents and no services are to be performed within the state or where 
both parties and contract are outside the state and only the injury is within 
the state is still an open question. Hence the need for some conclusive test. 


Francis J. Witcox 








246 WISCONSIN LAW REVIEW 








ConsTITUTIONAL LAw—DueE Process or Law; TAaxATION—COMPUTATION 
or INcoME Tax on Basis or ComBINED INCOME oF HusBAND AND WIFE— 
Space lacks for reprinting from 44 Harv. L. Rev. 988 a note on Jn re Hopper, 
233 N.W. 100 (Wis. 1930). 













CoNTRACTS—RESCISSION IN Equity For UNILATERAL MistaKeE.—In the 
recent case of Miller v. Stanich, 233 N. W. 753 (Wis. 1930), the Wisconsin 
Supreme Court has applied a decidedly subjective test for determining the 
operation of mistake in the formation of contracts. The plaintiff was lessor 
and the defendant lessee under a lease providing for a renewal for a term 
of five years at the option of the lessee. The defendant’s attorney sent to 
the plaintiff’s attorney a set of leases containing a provision for another 
option of renewal, and a second set without the option provision. The plain- 
tiff was unable to read English, but both sets of leases were read over to 
him, and he knew that one set contained an option for renewal, and that the 
other set did not. Plaintiff’s attorney by inadvertence filled in the date line 
on the set of leases containing the renewal clause, and the plaintiff took them 
home and signed them, not knowing that they contained the renewal clause, 
and not intending to give defendant an option to renew. He sent the leases 
to defendant, who signed them in good faith, without knowledge of plain- 
tiff’s mistake. There was no question of fraud or misrepresentation. 

Plaintiff brought action to have the lease reformed, and the trial court 
granted a decree of reformation. On the first hearing of the appeal, reported 
in 230 N. W. 47 (Wis. 1930), the judgment was reversed, with instructions 
to dismiss the complaint. On rehearing, the court reversed its previous 
decision, holding that while it was not possible to reform the contract, the 
plaintiff was entitled to rescission by reason of his mistake. Since the de- 
fendant was in any event entitled to a lease for five years, the court modified 
the judgment, granting rescission on condition that plaintiff execute a lease 
without the renewal clause, thus in effect giving reformation or rescission at the 
option of the lease. 

The court bases its decision on the doctrine that equity has power to 
decree the rescission of a contract where there is a mistake on the part of 
one party, relating to a material feature of the contract, which is so grave 
that to enforce the contract would be unconscionable, where the mistake 
was not due to the negligence of the complaining party, and it is still possible 
to place the parties in statu quo. 

While there are undoubtedly many dicta, and some decisions, which 
support the doctrine of the principal case, Becker v. Bundy, 225 N. W. 290 
(Minn. 1929); St. Nicholas Church v. Kropp, 135 Minn. 115, 160 N. W. 500 
(1916) ; Scott v. Hall, 58 N. J. Eq. 42, 43 Atl. 50 (1899); Woldenberg v. 
Riphan, 166 Wis. 433, 166 N. W. 21 (1918); see Baas v. Zinke, 218 Mich. 
552, 188 N. W. 512 (1922), it is believed that the weight of authority is to 
the contary. Star-Chronicle Pub. Co. v. N. Y. Evening Post, 256 Fed. 435 
(C. C. A. 2d 1919); Moffett v. Rochester, 91 Fed 28 (C. C. A. 2d 1898); 
Green v. Banker’s Life Co., 112 Kan. 50, 209 Pac. 670 (1922); Bowes v. 
Milton, 255 Mass. 228, 151 N. W. 116 (1926); Wheeler v. Holloway, 276 
S. W. 653 (Tex. 1925). The principal case is hard to reconcile with previous 
decisions of the court in Grant Marble Co. v. Abbott, 142 Wis. 279, 124 N. W. 
264 (1910), and Coates & Son v. Buck, 93 Wis. 128, 67 N. W. 23 (1896). 


The decision of the principal case is based upon a supposed general prin- 
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cipal that equity will rescind a contract for unilateral mistake, where the 
conditions noted above are fulfilled. No doubt it is not safe to say arbitrarily 
that mistake must be mutual in order to be operative. See 1 Pace, Contracts 
(2d ed. 1920) §256. But the problem before the court was not whether equity 
has a general power to decree rescission for unilateral mistake, but whether the 
plaintiff was bound by the terms of the lease which he signed and sent to the 
defendant. The decision must rest, in the final analysis, on the theory that 
the plaintiff was not bound because his mental assent did not accompany 
this overt act. 

“Assent in the sense of the law is a matter of overt acts, not of inward 
unanimity in motives, design, or the interpretation of words.” O’Donnell v. 
Clinton, 145 Mass. 461, 463, 14 N. E. 747, 751 (1888). Where no question of 
fraud or misrepresentation is involved, it is elementary that an offeror is 
bound by the words of his offer, although he did not intend them, and that 
a party who accepts a plain and unambiguous offer cannot avoid the contract 
because he misunderstood the offer. Cargill Commission Co. v. Mowery, 
99 Kan. 389, 161 Pac. 634 (1916) ; Neils Lumber Co. v. Farmer's Lumber Co., 
293 Pac. 288 (Mont. 1930); Southbridge Roofing Co. v. Providence Cornice 
Co., 39 R. I. 35, 97 Atl. 210 (1916); Sherrard v. Western Union, 146 Wis. 
197, 131 N. W. 341 (1911); Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 
92 N. W. 246 (1903). And a party who signs a written contract, with the 
contents of which he has had an opportunity to become acquainted, cannot 
avoid it because he did not read the contract, or did not know or understand 
its contents. Boylan v. Hot Springs R. Co., 132 U. S. 146 (1889); Creasy 
Corp. v. Dunning, 182 Wis. 388, 196 N. W. 775 (1924); Albrecht v. Mil. & 
Sup. R. Co., 87 Wis. 105, 58 N. W. 72 (1894). 

There are cases in which the language of the court appears to support 
the proposition that equity will rescind a contract because of the mistake of 
one party, but when the facts are analyzed an entirely different situation 
appears. An example is the recent case of Schaeffer v. Henze, 337 Ill. 41, 
168 N. E. 625 (1929). The defendant had purchased land adjoining that 
of the plaintiff. He claimed that he was entitled to an additional parcel of 
land, and the plaintiff, who was not a party to the contract, on the application 
of the defendant executed a conveyance which he thought was required 
merely to correct a misdescription, but in fact conveyed the parcel of land 
in question. The deed was without consideration, and the plaintiff did not 
know he was conveying any of his own land. He was granted relief in 
equity. Here the true principle is that the grantee has obtained something 
which he never bargained for, for which he paid no consideration, and in 
common justice he should not be permitted to retain it. Brown v. Lamphear, 
35 Vt. 252 (1862); Chi. St. P. & M. R. Co. v. Bystrom, 165 Wis. 125, 161 
N. W. 358 (1917). Similar principles govern the cases in which it is held 
that a voluntary deed in which the donor conveyed more than he intended 
may be set aside in equity. Ferrell v. Ferrell, 53 W. Va. 515, 44 S. E. 187 
(1903). So a debtor who by mistake has overpaid his creditor may recover 
the overpayment. Stotsenburg v. Fordyce, 142 Ind. 490, 41 N. E. 313 (1895). 
The difference between situations such as the foregoing, and one in which it 
is sought to set aside a contract made on valuable consideration, is too 
obvious to require further comment. 

In Deuris v. Pierce, 216 Mass. 132, 103 N. E. 296 (1913), cited in the 
dissenting opinion of Fowler, J., in 230 N. W. 47, and in Fleischer v. McGehee, 
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111 Ark. 626, 163 S. W. 169 (1914), the court granted equitable relief on the 
ground that the seller thought he was selling one piece of land, while the 
purchaser, who was the party seeking relief, thought, justifiably under the cir- 
cumstances of the cases, that he was purchasing an entirely different piece of 
land. Whatever may be the merits of these decisions, the fact situations are 
decidedly different from that of the principal case. Cf. Bowes v. Milton, 
supra. 

Other cases, like Moffett v. Rochester, 178 U. S. 373, 20 Sup. Ct. 957 
(1900) (rev’g, Moffett v. Rochester, supra), which are cited as authority 
for the dogma that equity will grant rescission for unilateral mistake, are 
clearly explainable on the ground that the mistake on the part of one party 
was made known to the opposite party before any contract had been completed. 

Cases in which specific performance is refused because of a mistake 
on the part of the defendant alone may be explained on the ground that 
specific performance is not regarded as a matter of strict right, and may be 
refused where such relief would be unduly harsh. See Moffett v. Rochester, 
91 Fed. 28, supra. 

It is possible to argue that the court is not refusing to recognize the 
existence of the contract, but is exercising equitable powers to restrain the 
enforcement of strict legal rights. See 3 Wutiiston, Contracts (1920) 
§§1537, 1579. Nevertheless, the result is the same—setting aside an other- 
wise valid contract because the subjective intention of one party does not 
correspond to his outward expression. No sound distinction can be made on 
the basis that the action is in equity and not at law. It is submitted that the 
decision in the principal case is unsound on principle, and if it should become 
the settled doctrine of the court, would seriously endanger the security of 
contracts. 

Mires LAMBERT 


EvipENCE—PRESUMPTION OF DEATH FROM SEVEN YEARS ABSENCE.—God- 
frey Egger left his home near Sioux Falls, S. D., in 1921 and had not been 
seen or heard from by his relatives since that time except for two letters re- 
ceived by his wife, the second about a week after he had left, stating that he 
was never coming home and that he was going to London, England. There 
was some evidence of religious differences between husband and wife and 
Egger’s financial condition was somewhat involved, although he was not a 
bankrupt. More than seven years after he had been last heard from, his wife 
brought an action to recover the face value of his life insurance policy. The 
case was tried by the court, without a jury, and the judge found death as a fact. 
Upon affirmance it was held that where an absentee has left home under 
ambiguous circumstances which cast doubt upon the probability of his com- 
municating with his family even though he be alive, then it is a question of 
fact for the court or for the jury to determine under all the circumstances 
whether the absent one is alive or dead, and that the question of whether a pre- 
sumption of death from seven years absence arises, is immaterial in such case. 
Egger v. Northwestern Mutual Life Ins. Co., 234 N. W. 328 (Wis. 1931). 

The attitude of the Wisconsin court on this question presents an interest- 
ing history. In Cowan v. Lindsay, 30 Wis. 586 (1872), the rule is quoted from 
Greenleaf that the mere lapse of seven years without intelligence concerning a 
person raises the presumption of death; an unexplained absence is not required, 
but if there is any evidence of the absentee having been seen or heard from 
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within the seven years next before the commencement of the action a jury 
question is presented. 

In Miller v. Sovereign Camp Woodmen of the World, 140 Wis. 505, 122 
N. W. 1126 (1909), followed by Page v. Modern Woodmen of America, 162 
Wis. 259, 156 N. W. 137 (1916), the court went further and laid down a rule 
so unique as to be generally known as the Wisconsin rule in this matter, 
namely, that proof of diligent search and inquiry at the absentee’s last known 
place of residence is not required to establish the presumption of death from 
seven years absence unheard from. 

The most extreme form of the rule is found in Ewing v. Metropolitan 
Life Ins. Co., 191 Wis. 299, 210 N. W. 819 (1926). Mrs. Ewing left because 
conditions at home were unsatisfactory, and when she left she informed her 
husband he would never hear from her again. The court said that to raise the 
presumption of death it is not necessary that the reasons for leaving home be 
unexplained. “In most cases some reason for leaving can be given, but that 
does not prevent the presumption from becoming effective where no intelligence 
or tidings have been received for over seven years.” The court also suggests 
that this presumption might not be rebutted by proof that the absentee was a 
fugitive from justice. 

But three years later the court found it necessary to modify this rule. In 
Hansen v. Central Verein etc., 198 Wis. 140, 223 N. W. 571 (1929) the absentee 
was a fugitive from justice whose wife had had him arrested for abandon- 
ment and who had broken his probation. The court held that the presumption 
did not arise under these circumstances, that it was a “challenge to common 
sense”, since there was every reason to believe that the absentee, although alive, 
would not communicate with his family. The fact of death was to be left to 
the jury under such circumstances. 

In the Ewing case, supra, the circumstances of the absentee’s leaving were 
essentially the same as in the principal case. Both cases were tried by the 
court without a jury, but the finding of fact by the court, in the Ewing case, 
that the absentee was not dead, was held to be error, since nothing less than 
proof that the absentee was alive within the seven year period would rebut the 
presumption of death, “even if a reason for the absence is shown.” If the 
Hansen case merely modified the Ewing case, the principal case must be treated 
as definitely overruling the Ewing case. 

The presumption of death from seven years unexplained absence without 
intelligence from the absentee by those who would naturally have heard from 
him if he were alive is a rule of comparatively modern origin. See Note 
(1927) 5 N. C. L. Rev. 345. It is generally supposed to be based on analogy 
to the Statute of Bigamy, (1603) 1 Jac. I, ch. 11 and the Statute concerning 
Leases Determinable upon Lives, (1667) 19 Car. II, King and Mead v. Pad- 
dock, 18 John. 141 (N. Y. 1820). It is a rule necessary for the determination 
of property rights and domestic status, a presumption based upon a logical in- 
ference with the arbitrary limit of seven years superadded for the purpose 
of convenience. Biegler v. Supreme Council of Am. Legion of Honor, 57 Mo. 
App. 419 (1894). 

There is an apparent split of authority as to whether a presumption arises 
at all where there is evidence showing a motive for the disappearance, or 
whether such evidence merely rebuts, or goes to the weight of, the presumption, 
in the absence of statute. In Equitable Life Assurance Soc. v. James, 73 Ind. 
App. 186, 127 N. E. 11 (1919), and Magness v. Modern Woodmen of Am., 
146 Iowa 1, 123 N. W. 169 (1910), it is held that where the absence can be ex- 
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plained, it is for the jury to say whether the presumption is rebutted. But the 
more general rule seems to be that the question of whether it is an unexplained 
absence, that is, whether the absentee would be likely to communicate with his 
family if he were alive, is what the jury must decide; Fuller v. N. Y. Life Ins. 
Co., 199 Fed. 897 (1912) ; and where the absence can be explained without as- 
suming the death of the absentee, no presumption of death does arise. N. Y. 
Life Ins. Co. v. Holck, 59 Colo. 416, 151 Pac. 916 (1915) ; Kennedy v. Modern 
Woodmen of Am., 243 Ill. 560, 96 N. E. 1084 (1910) ; In re Talbot, 250 Mass. 
517, 146 N. E. 1 (1925) ; Butler v. Mut. Life Ins. Co. of N. Y., 225 N. Y. 197, 
121 N. E. 758 (1919) ; Bowden v. Henderson, 2 Sm. & G. 360 (1854). 

In the principal case the Wisconsin court avoids the question in this 
manner: “Upon reflection the result appears to be the same for practical pur- 
poses whether we say that no presumption arises except in cases of unambiguous 
circumstances or whether we say that the presumption varies in weight accord- 
ing to the circumstances. In either event a question for the jury seems to be 
recognized by all the courts.” 

Apparently, then, a trial judge may instruct the jury either that a pre- 
sumption of death arises upon the showing of seven years absence and that 
they are to determine whether the circumstances of the case rebut the presump- 
tion, or he may instruct them that no presumption of death arises and that 
they are to decide from all the evidence before them whether the absentee is 
alive or dead. Would the counsel for either side feel that it made no difference 
—for practical purposes—which of the two instructions was given? 


Marvin P. VERHULST 


MortGAGES—RECEIVERSHIP WHEN MortGAGor INSOLVENT AND SECURITY 
INADEQUATE.—In a recent New Jersey case it appeared that the mortgaged 
premises were a scant security for plaintiff's mortgage which was due, that in- 
terest on a prior mortgage and taxes were unpaid, and that the mortgagor was 
insolvent. The court stated: “It is, of course, common practice to appoint a re- 
ceiver in foreclosure suits where the mortgaged premises furnish an inadequate 
security and the mortgagor who has signed the bond is insolvent, and, under ap- 
propriate provisions in the mortgages, frequently without reference to in- 
solvency or inadequacy of security. Even in the absence of such a provision 
in the mortgage, proof of insolvency has been held to be unnecessary if the 
security is uncertain and precarious.” The court refused to apply the rule 
and appoint a receiver, however, because the mortgagor occupied the premises 
as his home. “In such a case the conscience of the Chancellor is the only safe 
guide, and there must be some special equity to warrant the court in dispos- 
sessing the mortgagor or compelling him to pay rent to a receiver pendente 
lite.” Rehberger v. Wegener, 152 Atl. 700 (N. J. 1930). 

The New Jersey case accepts inadequacy of security as a basis for the ap- 
pointment of a receiver. The Wisconsin cases reject this basis, and insist that 
the only basis for the appointment of a receiver, at least independent of a pro- 
vision in the mortgage making rents and profits a part of the security, is to 
preserve the security from deterioration. In a recent case, as part of a 
judgment in a proceeding to foreclose a mortgage, the court appointed a re- 
ceiver and ordered a lessee to vacate the premises upon the demand of the 
receiver. The lessee, who had paid a year’s rent in advance before foreclosure 
proceedings were begun, objected to the latter part of the judgment since the 
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receiver's right of disturbance might be exercised to compel a second payment 
of rent. It was held that the lessee could not be disturbed in his possession 
except by foreclosure sale. Ottman v. Cheney, 234 N. W. 325 (Wis. 1931). 

It was argued that the lessee should have appealed from the portion of 
the judgment which appoints a receiver, but the court said: “He had no right 
to be heard upon the question whether a receiver should be appointed. . .The 
receiver now becomes the appellant’s landlord with all of the powers usually 
possessed by landlords in such cases. These will no doubt be sufficient to pre- 
vent the commission of waste on the part of appellant. As the only legitimate 
reason for the appointment of a receiver is to prevent the commission of waste, 
the legitimate objects to be accomplished by the appointment of a receiver in 
foreclosure proceedings have been secured. It is often assumed that the pur- 
pose for which a receiver is appointed is to collect the rents and profits and 
thus add to the security of the mortgage. This assumption places ‘the cart 
before the horse.’” Ottman v. Cheney, supra, at 326. 

Waste, the prevention of which has thus been specified as the basis of 
a receivership, includes physical injuries committed upon mortgaged premises, 
which impair the security. Jones v. Costigan, 12 Wis. 757, 763 (1860) (re- 
moval of windows and doors) ; Atkinson v. Hewitt, 51 Wis. 275, 8 N. W. 211 
(1881) (cutting timber). Delinquent taxes amount to waste justifying a re- 
ceivership when the mortgagor is insolvent and the security inadequate. Finch 
v. Houghton, 19 Wis. 163 (1865) ; Schreiber v. Carey, 48 Wis. 208, 4 N. W. 
124 (1880) ; Winkler v. Madgeburg, 100 Wis. 421, 76 N. W. 332 (1898). Un- 
paid interest is mentioned along with failure to pay taxes in Schrebier v. Carey, 
supra, at 221, 4 N. W. at 132, and in Grether v. Nick, 193 Wis. 503, 509, 213 
N. W. 304, 307. Cf. Hauguan v. Netland, 51 Minn. 552 (1892), citing Schreiber 
v. Carey, supra, at p. 555. Winkler v. Madgeburg, supra, treats failure to 
pay insurance the same as failure to pay taxes. The concurrence of waste, 
inadequacy of security, and insolvency of the mortgagor does not give an 
absolute right to a receivership on foreclosure. Sales v. Lusk, 60 Wis. 490, 
19 N. W. 362 (1884). 

Is a clause in the mortgage naming rents and profits as a part of the 
security to be considered in determining whether a receiver be appointed? 
The Ottman case denies that “a receiver is appointed to collect the rents and 
profits and thus add to the security of the mortgage,” and asserts that the 
object of the receivership is to maintain the security by preventing waste. If 
the rents and profits are to be considered a part of the security as the mortgage 
states them to be, it would follow that (1) to “maintain” them would be an 
object of the receivership and the clause should therefore be considered in 
appointing a receiver, and (2) the mortgagor’s appropriation of the rents and 
profits before foreclosure would be waste. The mortgagee, of course, has a 
right to the rents and profits only after a receiver is appointed whether or not 
there is a rents and profits clause. Even then his right is not absolute be- 
cause of such a clause, according to Grether v. Nick, supra, where on rehear- 
ing, 193 Wis. 511, 215 N. W. 571, the court concluded that since rent paid in 
advance was used to improve the mortgaged property, it would be inequitable to 
allow the receiver to collect and the mortgagee twice to enjoy the benefit of 
rent. 

Rejecting the idea that the clause under discussion makes rents and profits 
a part of the security, it might be construed as a waiver of the mortgagor’s 
statutory right to use the mortgaged property for a year after the fore- 
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closure judgment, independent of any question of waste. If so construed, the 
question would arise whether or not insolvency of the mortgagor and in- 
adequacy of the security are required for a receivership as in the case where 
waste is the basis of such appointment. 

Dictum of the Wisconsin court seems to indicate that the rents and profits 
clause would not be grounds for appointing a receiver in any case, whatever 
may be the financial state of the mortgagor or the adequacy of security. In 
Grether v. Nick, on rehearing, supra, at 512, 215 N. W. at 572, the court said: 
“Under the principles established here, a mortgagor may not be deprived of 
possession except under circumstances discussed in the former opinion.” There 
the court stated, at 509, 213 N. W. at 307: “But the appointment of the re- 
ceiver in the first instance can be justified only for the purpose of preventing 
waste in the exercise of the well-established jurdiction of courts of equity 
for that purpose.” 


ApRIANA ORLEBEKE 


Pusiic Utititres—Horet TEzPHoNE Service.—Space lacks for reprint- 
ing from 31 Cor. L. Rev. 715, a note on Hotel Pfister, Inc. v. Wisconsin 
Telephone Co., 233 N.W. 617 (Wis. 1930). 


SurvivAL oF AcTIONS IN WISCONSIN—FRAUD—RIGHT OF RESCISSION.— 
Testatrix was induced by the false representations of the defendant, her real 
estate broker and confidential adviser, to convey certain real estate to the de- 
fendant for an insufficient consideration. Testatrix died shortly thereafter 
without having rescinded or commenced any action. A suit to set aside the 
deed on the ground of fraud was brought by the executor but a demurrer there- 
to was sustained on the ground that the right of rescission survived to the heir 
at law and not to the personal representative. Neelen v. Holzhauer, 193 Wis. 
196, 214 N. W. 497, 53 A. L. R. 359 (1927). The present action for damages 
was then brought by one of four residuary devisees, a son of the testatrix. 
It was held that the cause of action for damages for deceit survived to the 
personal representative; that a right of rescission is personal to the grantor, 
is non-assignable, and does not survive to any one; and that until the de- 
frauded party has exercised this right of rescission, no action or right of action 
to recover the possession of real estate or to set aside the conveyance thereof 
exists to survive under Wis. Star. (1929) §331.01. Zartner v. Holzhauer, 234 
N. W. 508 (Wis. 1931). 


Section 331.01, Wis. Statutes, 1929, provides: 

“What actions survive. In addition to the actions which survive at 
common law the following shall also survive: Actions for the recovery 
of personal property or the unlawful withholding or conversion thereof, 
for the recovery of the possession of real estate and for the unlawful 
withholding of the possession thereof, . . . . for all damage done to the 
property rights or interests of another, . . . equitable actions to set aside 
conveyances of real estate, to compel a reconveyance thereof, or quiet 
title thereto, and for a specific performance of contracts relating to real 
estate.” 


The survivability of actions is determined exclusively by section 331.01 
since section 287.01, which provides that actions for wrongs done to the 
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“property, rights or interests of another” may be brought by or against the 
executor or administrator, merely regulates the procedure in such actions as 
survive under section 331.01. Lane v. Frawley, 102 Wis. 373, 78 N. W. 593 
(1899). Statutes allowing actions to survive should be strictly construed. 
Woodward v. Chicago.& N. W. Ry., 23 Wis. 400 (1868). Although section 
331.01 opens with the phrase, “in addition to the actions which survive at com- 
mon law, the following shall also survive,” it is plain that the legislature used 
the term “actions” as descriptive of that which survived at common law, which 
technically speaking was the “cause of action”, and that the term “actions” in 
the remaining portions of the section was used in the same sense. Mesar v. 
Southern Surety Co., 197 Wis. 578, 222 N. W. 809 (1929). 

Prior to 1907 astions for damages for fraud and deceit did not survive in 
Wisconsin. Allen v. Frawley, 106 Wis. 638, 82 N. W. 593 (1900); John V. 
Farwell Co. v. Wolf, 96 Wis. 10, 70 N. W. 289 (1897). In 1907 actions for 
“damage done to the property rights or interests of another” were added to 
those that survived. Chapter 353, Laws of 1907. The last mentioned enactment 
was taken from a similar New York statute, which at an early date had been 
construed to include actions for deceit. Haight v. Hayt, 19 N. Y. 464 (1859). 
And such construction was a part of the statute when adopted in Wisconsin, 
having the same effect as if expressed therein in unmistakable language. 
Killen v. State Bank, 106 Wis. 546, 82 N. W. 536 (1900) ; Draper v. Emerson, 
22 Wis. 147 (1859) ; Wescott v.. Miller, 42 Wis. 454 (1877). Accordingly ac- 
tions for fraud and deceit have since been held survivable and assignable in 
Wisconsin. Puffer v. Welch, 144 Wis. 506, 129 N. W. 525 (1911); Harris v. 
Welch, 148 Wis. 441, 143 N. W. 1041 (1912); Zartner v. Holzhauer, supra; 
see Howard v. Lumaberg, 192 Wis. 507, 213 N. W. 301 (1907). But see 
Samuel Meyers, Inc. v. Odgen Shoe Co., 173 Wis. 317, 181 N. W. 306 (1921). 

Where the fraud is perpetrated by one standing in a fiduciary relationship, 
as an attorney, officer of a corporation, or confidential adviser, any property 
obtained is impressed with a constructive trust; the cestui’s equitable estate 
therein passes according to the laws of succession independent of section 331.01; 
and the trust is enforcible after his death by rescission, accounting, or other 
appropriate relief. Somervaill v. McDermott, 116 Wis. 504, 93 N. W. 553 
(1903) ; Killen v. State Bank, supra; Allen v. Frawley, supra. Deeds and 
transfers of property procured by fraud and undue influence or from one lack- 
ing capacity, commonly known as constructive fraud, have uniformly been set 
aside at the suit of the heir or personal representative unless the property has 
come into the hands of a bona fide purchaser. If realty is obtained, the right 
of rescission survives to the heir. Davis v. Dean, 66 Wis. 100, 26 N. W. 737 
(1886) ; Disch v. Timm, 101 Wis. 179, 77 N. W. 196 (1898) ; Cole v. Getzinger, 
96 Wis. 559, 71 N. W. 75 (1897). In the case of personalty, the right sur- 
vives to the personal representative. Armstrong v. Morrow, 166 Wis. 1, 163 
N. W. 179 (1917) ; Borchert v. Borchert, 132 Wis. 593, 113 N. W. 35 (1907). 

In the instant case, it was held that a right of rescission for fraud, which 
coexisted with a tort action for fraud and deceit, does not survive. In taking 
this position, Wisconsin is contrary to the generally accepted rule. Warner v. 
Flack, 278 Ill. 303, 116 N. E. 197 (1917); Busiere v. Reilly, 189 Mass. 518, 75 
N. E. 958 (1905) ; Note (1919) 2 A. L. R. 431; 1C. J. 179. 

In reaching its decision, the court relies upon Crocker v. Bellangee, 6 Wis. 
645 (1858) and Milwaukee & Minn. R. R. v. Milw. & W. R. R., 20 Wis. 174, 
183 (1865), in which it was held that a right to rescind for fraud was non- 
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assignable. It is submitted that those decisions are entitled to little weight be- 
cause “equitable actions to set aside conveyances of real estate” and “actions to 
compel the reconveyance thereof” as well as actions for damages for fraud and 
deceit have since been made survivable. Chapter No. 280, Laws of 1887; 
Chapter No. 353, Laws of 1907. Moreover, although assignability and 
heritability of rights are usually coexistent they are not always so. Warner v. 
Flack, supra. There are rights which cannot be assigned which pass by descent 
and devise. Thus at common law contingent estates of inheritance, as well as 
executory interests and possibilities coupled with an interest, where the person 
to take is certain, are transmissible by descent and devise. Fisher v. Wagner, 
109 Md. 243, 71 Atl. 999 (1909). Yet in the absence of statute such interests are 
non-assignable. 1 Tirrany, REAL Property (2d ed. 1902) 525, 588; Watson v. 
Smith, 110 N. C. 6, 14 S. E. 640 (1892) ; Hall v. Chaffee, 14 N. H. 215 (1843). 
Likewise rights of entry for breach of conditions subsequent and possibilities 
of reverter after a determinable fee are descendible though non-assignable. 
Rice v. Boston & W. R. Corp., 12 Allen 141 (Mass. 1866) ; North v. Grahm, 
235 Ill. 178, 85 N. E. 267, 18 L. R. A. (wn. s.) 624 (1908); 1 Tirrany, Rea 
Property (2d ed. 1920) 474. It is submitted that the test of survivability is 
found in the provisions of section 331.01; and not in the rules governing assign- 
ability. 

In the instant case, the court states that since the testatrix did not exercise 
her right of rescission during her lifetime, there was no right of action to set 
aside a conveyance of real estate, in existence to survive. In other words, the 
exercise of the right of rescission is a condition precedent to the existence of a 
right of action to set aside a conveyance of real estate. In Crocker v. Bellangee, 
supra, it was held that rescission of a conveyance of land, voidable for fraud, 
can be accomplished only by some proceeding to which the defrauding person is 
a party. This rescission is usually accomplished by a single suit to set aside the 
conveyance. It is difficult to comprehend how rescission can be precedent to 
the existence of a cause of action and the commencement of the action pre- 
cedent to rescission. It is submitted therefore, that in the case of voidable 
conveyances of real estate the exercise of the right of rescission is not a 
condition precedent to the existence of a right of action to set aside a con- 
veyance of real estate; that such right of action came into existence at the time 
of the execution of the deed; and is expressly made survivable by section 
331.01. 

It is uniformly held that the right to rescind a conveyance of land, if it 
survives, survives to the heirs of the grantor. Neelen v. Holshauer, supra; 
Disch v. Timm, supra; Davis v. Dean, supra; Warner v. Flack, supra; see 
cases collected in Note (1919) 2 A. L. R. 431. A tort action for fraud and 
deceit is too clearly personalty to require the citation of authority. If the right 
of action for rescission survives to the heir at law, there would then exist 
the anomalous situation of a right of rescission in the heir and the right to 
sue for damages in the personal representative. It is submitted, however, that 
a right to rescind a conveyance of land, voidable for fraud, is so clearly a right 
of action to set aside a conveyance of real estate or to compel the reconveyance 
thereof that it must be held to survive. 

The writer suggests the following solutions: (1) that real as well as 
personal property descend to the personal representative, thereby vesting the 
right of rescission and the right of action for damages in one party; (2) that 
the defrauded grantor be regarded as having a single cause of action, the 
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violation of the primary right, with alternative remedies of rescission of 
damages, both of which are incidental to and pass with the single cause of action 
in tort to the personal representative. 


Joun Love 


TAXATION—COoRPORATIONS—INCOME TAX—DISREGARD OF INCOME OF A 
SUBSIDIARY AS FIXED BY UNREASONABLE CONTRACT WITH PARENT.—Space 
lacks for reprinting from 31 Cor. Law Rev. 719, a note on Palmolive Co. v. 
Conway, 43 F (2d) 226 (W.D.Wis. 1930), and Buick Motor Co. v. Milwaukee, 
43 F (2d) 385 (E.D. Wis. 1930). 


VENDOR AND PuRCHASER—ANTICIPATORY RESCISSION OF LAND CONTRACT 
sy VENDEE.—The plaintiffs entered into a contract for the purchase of a tract 
of land from the defendant’s predecessor in title, part of the purchase price 
being paid in advance, and the balance to be paid in monthly installments. Be- 
fore the contract term had run the plaintiffs discovered that an adverse claim 
based upon homestead rights had been asserted against the title of the de- 
fendant, and was being litigated before the Department of the Interior, where- 
upon the plaintiffs demanded that the defendant exhibit his title, and upon his 
failure to satisfy them demanded that he repay that part of the purchase money 
which they had paid. Upon refusal suit was brought to have the contract 
terminated and canceled and to recover the purchase money already paid. The 
federal court, applying the law of California, held that the defendants were 
not obliged to have a marketable title before the date set for performance on 
their part, and refused relief. Luette v. Bank of Italy, 42 F. (2d) 9 (C.C.A. 
9th 1930). 

It is settled law in England that a vendee under an executory contract 
for the sale of land, who discovers that his vendor does not have a marketable 
title, or certain means of obtaining good title, and who did not know of this 
fact when he entered into the contract, may rescind the contract and recover 
what he has paid, although the day for the delivery of the deed has not ar- 
rived. Bellamy v. Debenham, (1891) 1 Ch. 412; In Re Head’s Trustees, 45 Ch. 
D. 310 (1890) ; Brewer v. Broadwood, 22 Ch.D. 105 (1882). In this country a 
considerable amount of confusion and conflict prevails. A number of cases 
sustain the English rule. Gray v. Smith, 83 Fed. 824 (C.C.A. 9th 1897) ; Flinn 
v. Barber, 64 Ala. 193 (1879); Kares v. Covell, 180 Mass. 206, 62 N. E. 244 
(1902) ; Farber v. Blubaker Coal Co., 216 Pa. 209, 65 Atl. 551 (1907) ; Green v. 
Chandler, 25 Tex. 148 (1860) ; cf. Eggers v. Buesch, 154 Ill. 604, 39 N. E. 619 
(1895) ; see Oliver v. McEachran, 149 Wash. 433, 437, 271 Pac. 93, 94 (1928). 
If the vendee wishes to rescind, he must exercise the right promptly, or it 
will be waived. Schafroth v. Ross, 289 Fed. 703 (C.C.A. 8th 1923); McCourt 
v. Johns, 33 Ore. 561, 53 Pac. 601 (1898). The mere fact that the vendor does 
not have a perfect record title will not give the vendee the right to rescind, 
where the vendor has a valid contract with the holder of the legal title, 
McNeny v. Campbell, 81 Neb. 754, 116 N. W. 671 (1908), or where, though 
his title is imperfect, he is in a position to perfect it and give a marketable 
title by the time performance is due. Silfver v. Daenzer, 167 Mich. 362, 133 
N. W. 16 (1911). 

In California, however, it is settled doctrine that a vendee cannot rescind 
prior to the date set for performance on the part of the vendor because of a de- 
fect inthe vendor’s title. Hawes v. Lux, 294 Pac. 1080 (Cal. App. 1931) ; Hanson 
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v. Fox, 155 Cal. 106, 99 Pac. 489 (1909). But cf. Brimmer v. Salisbury, 167 Cal. 
522, 140 Pac. 30 (1914). And the same rule has been applied in Minnesota and 
Montana. Smith v. Kurtzenacher, 147 Minn. 398, 180 N. W. 243 (1920); 
Wilson v. Corcoran, 73 Mont. 529, 237 Pac. 521 (1925). These cases repeat 
the well-known doctrine that the vendor cannot be put in default prior to the 
date of performance, but has until the time set for the delivery of the deed to 
perfect his title. So far as this means that the vendor cannot be held for breach 
of contract because he cannot tender title before that date, or that specific 
performance will not be refused because the vendor did not have title when the 
contract was made, it is sound. But it does not necessarily follow that the 
vendee is not entitled to withdraw from the contract entirely, recover what he 
has paid, and put the other party in statu quo. See (1925) 39 Harv. L. Rev. 
134. 

The California doctrine seems to be unsound on principle. In Green v. 
Chandler, supra, it is suggested that there is an implied affirmation of title on 
the part of the vendor, which forms part of the vendee’s consideration. And 
see 2 WiLiiston. Contracts (1920) §879, where it is said that the basis of re- 
scission is prospective failure of consideration. The vendee in a land contract 
is ordinarily treated as having an equitable interest in the land. Where, how- 
ever, the vendor does not have marketable title, the vendee can hardly be con- 
sidered as having an equitable interest, at least until he has elected to take 
partial performance. Under such circumstances the orthodox theory of equit- 
able conversion does not express the true position of the vendee, which in that 
respect is more analogous to the position of an optionee. It would seem, unless 
the vendee knows of the defect when the contract is made, that this equitable 
interest is one of the things which he bargains for. 

The vendee may desire to, and should be able to, sell his interest while the 
contract is still executory. If he cannot do this because of the defect in the 
vendor’s title, he should be permitted to rescind at once upon discovering the 
defect, regardless of any theory of equitable conversion. He should not be 
required to continue with a contract which may have years to run, and re- 
quire the payment of large sums on his part, where there is a grave doubt that 
he will ever receive substantial performance. Even in California it is held that 
the vendee may rescind where the vendor’s title is subject to an encumbrance, 
such as a public easement, which cannot be removed by any method of ordinary 
business negotiation. Prentice v. Erskine, 164 Cal. 446, 109 Pac. 585 (1913). 


Mires LAMBERT 


Witts—RevivaL or A Revokep Witt sy REVOCATION OF THE REVOKING 
INSTRUMENT.—Two of testator’s wills were offered for probate, one of 
February 15, 1924, and the other of October 26, 1927. The 1924 will, which 
disinherited, Leighton, the testator’s son, was not in the possession of the 
testator when he died, but was in the possession of the trust officer of a trust 
company which was named executor. The 1927 will expressly revoked all prior 
wills. The will of 1927 was subsequently revoked by the testator by the act 
of tearing, at which time he remarked, “Leighton is all I have got.” The 
supreme court, reversing the decision of the lower court, refused to admit 
the will of 1924 to probate, basing its decision on the grounds that the statute 
does not limit revocation “to some other will,” but to “other writing.” Ac- 
cording to the interpretation of the court this “other writing” may be an ex- 
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press clause of revocation in an ineffective will, so long as it appears that the 
testator signed it. What was said by the decedent when he annulled the 1927 
will was held admissible in evidence to show that it was the testator’s intention 
that the will of 1924 should not be revived. The dissenting judge held that 
the intention of the testator was not involved, and based his decision on the 
Wills Act of June 7, 1917, P. L. 403, 409, 410, section 20 which provides that 
“no will in writing, concerning any real estate, shall be repealed . . . . other- 
wise than by some other will or codicil in writing, or other writing declaring 
the repeal, executed and proved in the manner hereinbefore provided”. He 
interpreted the term “proved” as being synonymous with the term probate, and 
since the revoking instrument could not be probated because of its destruc- 
tion, there was no provable revocation of the 1924 will. In re Ford’s Estate, 
301 Pa. 183, 151 Atl. 789 (1930). 
~The question presented in this case deals with the effect of the revocation 
of the revoking instrument upon the prior will. At common law the original 
instrument continued in force upon the revocation of the revoking instrument. 
Goodright v. Glazier, 4 Burr. 2512 (1770) ; Harwood v. Goodright, 1 Cowp. 87 
(1774) ; but see Ex parte Hellier, 3 Atk. 797 (1754). The theory of this rule 
was that the revoking instrument was itself revocable, and never became final 
and absolute until the death of the testator, and thus the effectual revocation of 
the second instrument left the original will to operate in like manner and with 
like effect as if the revoking will had never been executed. Rudisill v. Rodes, 
29 Gratt. (Va.) 147 (1877) ; 40 Cyc. 1212 (1912). In the ecclesiastical courts, 
however, the revival or republication of the former will was entirely de- 
pendent upon the testator’s intention as ascertained from extrinsic evidence; 
the revocation of the second will raising no presumption as to testator’s in- 
tention. Usticke v. Bawden, 2 Add. Eccl. 116 (1824) ; Kircudbright v. Kircud- 
bright, 1 Hagg. Eccl. 325 (1828). Since the enactment of the Victorian 
Statute which provided that no will or codicil, or any part thereof, which shall 
be in any manner revoked, shall be revived otherwise than by the re-execution 
thereof, or by a codicil executed in manner hereinbefore required, and show- 
ing an intention to revive the same [1 Vict., c. 26, §22 (1838)], the rule has 
been uniformly followed in England that a will revoked by express revocation 
or by implied revocation cannot be revived by the simple cancellation or de- 
struction of the revoking will. Major v. Williams, 3 Curt. 432 (1843); Brown 
v. Brown, 8 E. & B. 876 (1858) ; Wood v. Wood L. R., 1 P. & D. 309 (1867). 
The law in the United States on this subject is not uniform. 1 Pace, 
Wits (2d ed. 1926) § 447; 1 ScHouLER, Witts (6th ed. 1923) § 685; (1924) 
2 N. C. L. Rev. 176. The common law theory that the original will remains 
in effect is followed in a number of jurisdictions. Whitehill v. Halbing, 98 
Conn. 21, 118 Atl. 454 (1922) (express clause) ; Schafer v. Voyle, 88 Fla. 170, 
102 So. 7 (1924) ; Stetson v. Stetson, 200 Ill. 601, 66 N. E. 262 (1903); In re 
Diament’s Estate, 84 N. J. Eq. 135, 92 Atl. 952 (1918); Bates v. Hacking, 28 
R. I. 523, 68 Atl. 622 (1907); Kollock v. Williams, 131 S. C. 352, 127 S. E. 
444 (1925). The above cases were decided on the theory that as a will is 
ambulatory and does not take effect until the death of the testator, the original 
will was never revoked. In McClure v. McClure, 86 Tenn. 173, 6 S. W. 44 
(1887) the court held that the fact that the testator destroyed the revoking 
will, and not the original will is prima facie evidence that he intended that 
the prior will should remain in effect. In these jurisdictions it is immaterial 
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whether the original will was expressly revoked or revoked because the second 
will was inconsistent with the prior will. 

Many of the American jurisdictions follow the rule laid down by the 
ecclesiastical courts that the original will should remain in effect only if the 
testator so intended. In these jurisdictions no presumption of testator’s in- 
tention is raised by the revocation of the second instrument. Derr v. Derr, 123 
Kan. 681, 256 Pac. 800 (1927); Linginfetter v. Linginfetter, 3 Ky. (Hardin) 
127 (1807) (express clause); Pickens v. Davis, 134 Mass. 252 (1883) (ex- 
press cause) ; Beaumont v. Keim, 50 Mo. 28 (1872); In re Morris’ Will, 72 
N. J. Eq. 371, 65 Atl. 447 (1907); but see Jn re Diaments’ Estate, supra; St. 
John v. Putnam, 220 N. Y. Supp. 141 (1927); In re Manning’s Estate, 46 Pa. 
Sup. Ct. 607 (1911); but see Flintham v. Bradford, 10 Pa. St. 82 (1849); 
In re Gould’s Wills, 72 Vt. 316, 47 Atl. 1082 (1900). 

In other jurisdictions the original will is not revived. In re Johnston’s 
Estate, 188 Cal. 336, 206 Pac. 628 (1922) (decided under Cat. Crv. Cone, 
[Deering 1923] §§1292, 1297, very similar to the Victorian Statute, supra) ; 
Harwell v. Lively, 30 Ga. 315 (1860) (decision based on Victorian Statute, 
supra); Bohanon v. Walcot, 2 Miss. 336 (1836) (decided before the passage 
of the Victorian Statute) ; Collins v. Collins, 110 Ohio St. 105, 143 N. E. 561 
(124S) (Decided under On10 Gen. Cone, [Page, 1930] §10562, which provides 
that the original will can be revived by the revocation of the revoking will 
without re-execution only when the terms of such revocation show that it was 
testator’s intention to revive and give effect to his first will) ; In re Palmer's 
Will, 203 N. Y. Supp. 487 (1924). Under this theory the original will is re- 
voked immediately upon execution of the later will, and thus the original will 
having once been revoked can be brought back into existence only by re- 
execution. Several jurisdictions distinguish between the cases in which the 
later will contains an express clause of revocation, and the cases in which it 
operates as a revocation by implication of law because the second will is in- 
consistent with the prior will. In the former instance the original will is re- 
voked immediately, and the revocation of the second will cannot possibly affect 
the prior will; whereas the destruction of a later will that is merely incon- 
sistent leaves the prior will in effect. Blackett v. Ziegler, 153 Iowa, 344, 133 
N. W. 901 (1907) ; Cheever v. North, 106 Mich. 390, 64 N. W. 455 (1895) ; 
Danley v. Jefferson, 150 Mich. 590, 114 N. W. 470 (1908); Flintham v. Brad- 
ford, supra; In re Haukes v. Nichols, 72 Tex. 481, 10 S. W. 558 (1889); 
Rudisill v. Rodes, supra. 

Apparently the only Wisconsin authorities on the subject are: In re Noon’s 
Estate, 115 Wis. 299, 91 N. W. 670 (1902) ; Estate of Laege, 180 Wis. 32, 192 
N. W. 373 (1928). Both of these cases held that the original will was revoked 
immediately by the second will, and thus was not affected by the revocation of 
the later will. Since in both of these cases the second will contained an ex- 
press revocation clause, they do not determine the effect of revoking a later 
will which, though inconsistent with an earlier, has no express revocation clause. 

Gaytorp C. LoEHNING 


WISCONSIN STATUTE LAW 


Divorce CounsEL STATUTES—INTERVENTION BY THIRD Parties IN Divorce 
ProcEEDINGS.—Plaintiff wife sued for divorce for cruel and inhuman treatment. 
Defendant counterclaimed for divorce for desertion The orginal summons, com- 
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plaint and answer were served on the divorce counsel, and he approved the findings, 
as required by Wis. Star. (1929) §§247.14, 247.15. The amended answer and 
counterclaim were not filed, nor did the divorce counsel appear in open court 
as also required by the statute. Plaintiff declined to offer proof in support of 
her complaint. Appeal from a decree in favor of the husband on the ground 
that failure to comply with the statutory requirements made the judgment void 
for want of jurisdiction. Held, there was sufficient compliance, the purposes 
of the provisions having been substantially satisfied, in that the divorce counsel 
was given a proper opportunity to investigate and was called upon before the 
findings were signed to indicate his approval. Heinemann v. Heinemann, 233 
N.W. 552 (Wis. 1930). 

In the absence of express statute the attorney general or other representa- 
tive of the state has no right to intervene in a divorce suit, either at common 
law, or under a statute empowering him to protect and secure the “interest of 
the state.” Fowler v. Moore, 47 Nev. 65, 207 Pac. 75 (1922), 22 A.L.R. 1112. 
However the court may act in behalf of the state. Yeager v. Yeager, 43 Ind. 
App. 313, 87 N.E. 144 (1909). Franklin v. Franklin, 40 Mont. 348, 106 Pac. 
353 (1910). 

Divorce counsel statutes, Wis. Stat. (1929) §§247.13, 247.14, 247.15, con- 
tain the following main provisions: Section 247.13, provides for appointment 
of divorce counsel by the circuit court of each county except in any county hav- 
ing a population of 250,000 or more; in such county the district attorney or any 
assistant district attorney shall act as divorce counsel. Section 247.14, provides, 
(1) in any action to affirm or annul a marriage, or for a divorce, a copy of 
their pleadings is to be served on the divorce counsel by both parties; (2) 
Counsel is to appear (a) when either party defaults after affirmative relief 
asked by the other, (b) when the court is satisfied that the issues are not 
contested in good faith by either party. Section 247.15, provides no decree 
in such actions shall be granted until the divorce counsel has appeared in open 
court, presented the case and fully advised the court on the merits nor until 
the proposed findings and judgment shall have been submitted to such divorce 
counsel. 

Although the Wisconsin divorce counsel statute was first enacted in 1909 
there seems to be but one other decision in Wisconsin construing the act. In 
Subacz v. Subacz, 183 Wis. 427, 198 N.W. 372 (1924) where a husband argued 
public interest in marriage as a reason for vacating a default decree, the court 
spoke of the divorce counsel provisions as designed to protect that interest. 

A number of states have made statutory provision for intervention to safe- 
guard public interests involved in divorce proceedings. The various types of 
provision may be classified as follows: (1) In all uncontested cases, where 
the court deems necessary or proper, a disinterested solicitor shall defend to 
see that the grounds are legal and sustained by proof and to defend the case. 
N. J. Comp. Stat. (1910) page 2034; Mass. Gen. Laws (1921) c. 208, §16; 
Ann. Ga. Civ. Cope (Park, 1914) §2974. (2) In all uncontested cases, it shall 
be the duty of the prosecuting Attorney to appear, and resist. Inp. ANN. Stat. 
(Burns, 1926) §1105; Ky. Stat. (Caroll, 1930) $2119. (3) In all uncontested 
cases it is the duty of the district attorney to defend the same in good faith on 
behalf of the state unless the district attorney waives the provisions of the 
statutes. Ore. Cop— ANN. (1930) §31-108. (4) In non-contested divorce cases 
it is the duty of the prosecuting attorney or divorce commissioner to appear 
and in other divorce cases as the judge may direct, to examine witnesses when 
necessary and defend the interests of the state, to develop the true facts and to 
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prevent fraud and collusion and to advise the court as to the merits of the case. 
Dev. Rev. Cope (1915) §3022; Wasu. Comp. Stat. (Remington, 1922) §995; 
W. Va. Cope Ann. (Barnes, 1923) c. 64, §16; Tenn. Ann. Cope (Shannon, 1917) 
§§4230a, 4230a-2, (By §4230a-1 there is provision for election rather than 
appointment by court). This type of statute is to be distinguished from the 
previous statutes in that here the divorce counsel must appear in all divorce 
cases whether contested or not. (5) In all cases where defendant is alleged to 
be insane and resides outside the state it is the duty of the district attorney to 
make an investigation and to attend court and to make such defense as is 
proper to protect the rights of the defendant and the interests of the public. 
Uran Laws (1917) §2995 subdiv. 8. (6) When there are children under 
fourteen years of age it is the duty of the prosecuting attorney to appear and 
contest the divorce when the interests of the public demand it, or in any case 
when there are no children when the court thinks the public good so requires. 
Micu. Cowp. Laws (Cahill, 1922) §11433. This type of statute is similar to 
type (4) except that the basis for intervention includes the existence of young 
children rather than mere failure to contest the divorce. 

In England, by sections 5 and 7 of 23 & 24 Victoria, c. 144, made perma- 
nent by statute, 25 & 26 Vict. c. 81 (1862), if the Queen’s Proctor receives 
information concerning collusion from any person he may take such steps as the 
Attorney General deems necessary and expedient and prevent a decree nisi be- 
ing made absolute. In addition the divorce proctor may intervene as one of the 
public if he has knowledge of matters material to the decision of the case, 
though not amounting to collusion, and prevent a decree being made absolute. 
Hudson v. Hudson, 33 L. T. Rep. 788, 1 Prob. Div. at 68 (1875). It is com- 
petent for one of the public to intervene before a decree nisi is made absolute. 
See Clements v. Clements, 10 L. T. Rep. 352 (1864). But the intervener cannot 
be the respondent or anyone instigated by him, though the intervener may be a 
friend or relative of the respondent. See Howarth v. Howarth, 51 L. T. Rep. 
872 (1884). The proctor cannot intervene in his official capacity without per- 
mission of the court, 16 Hatssury, Laws or Enctanp (1911) 553, §1126, 
and only when he alleges collusion. Masters v. Masters, 34 L. J. 7, P. & M. 
(1864). For further cases illustrating the working of the statute see Grieve v. 
Grieve, 69 L. T. Rep. 462 (1893) P. 288. Gladstone v. Gladstone, 32 L. T. Rep. 
404 (1875). 

The validity of a divorce counsel statute has been upheld as against a con- 
tention that the provision that plaintiff pay the divorce proctor a fee of five 
dollars violated a constitutional provision that justice shall be administered 
without sale, denial or delay, that it was a deprivation of property without due 
process of law, and that it was not uniformity of taxation. Wéilson v. Wilson, 
134 Tenn. 697, 185 S. W. 718 (1916), Ann. Cas. 1918D 1098. 

If the defendant appears after the prosecutor has filed an answer such 
answer may be stricken out. State v. Brinneman, 120 Ind. 357, 22 N. E. 332 
(1889). 

There are four possible classes of person who may wish to intervene in a 
divorce suit besides the original parties. (1) Divorce counsel or a prosecut- 
ing attorney who has the duty or power placed upon him by statute. (2) 
Some otherwise disinterested member of the public. (3) The children of the 
marriage. (4) The alleged co-respondent. For a discussion of the subject of 
intervention by third parties in general see, Note (1926) 39 Harv. L. Rev. 
1090; (1930) 43 Harv. L. Rev. 1161; Note (1896) 104 Law Times 196. 
Ws. H. Smite 
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NEWS OF THE WISCONSIN LAW SCHOOL 


ANNUAL BANQUET, Coir ELECTIONS, AND PRESENTATION OF DEAN RICH- 
arDS’ Portrait.—The annual law school dinner, sponsored by the Law School 
Association, was held in the great hall of the Memorial Union on Thursday, May 
14. Franklin Clark was in charge of the arrangements. After the dinner, the 
retiring President of the Association announced the officers elected for the 
ensuing year: John D. Thill, President; Ernst von Briesen, Vice-President ; 
and Allan E. Thompson, Treasurer. He then introduced the toastmaster, 
Frank T. Boesel of Milwaukee, who in turn presented the principal speaker 
of the evening, Hon. Evan A. Evans of the United States Circuit Court of 
Appeals for the Seventh Circuit, a graduate of the Wisconsin Law School. 
Judge Evans spoke on the value and abuse of dissenting opinions. 

At the speakers’ table were several members of the Wisconsin Supreme 
Court, as well as former Justice Burr W. Jones and emeritus Professor 
Howard L. Smith, both of whom were called upon to say a few words. 

Announcement was then made of the election of the following senior 
students to membership in the honorary legal society, the Order of the Coif: 
William T. Gill, Eleanore L. Jones, Elton S. Karrmann, Berniece N. Lotwin, 
John C. Love, Mitchell Melnik, John E. Mulder, San W. Orr, Vernon A. 
Swanson, and Charles J. Zajicek. Mr. Justice Walter C. Owen was elected 
an honorary member. 

The final ceremony of the evening was the unveiling of a painting by 
Roland S. Stebbins of Harry Sanger Richards. In presenting the portrait, 
Mr. Justice John D. Wickhem, after alluding to the late dean’s accomplish- 
ments, continued : 

“The qualities of mind and soul that made possible services of such dis- 
tinction have also put Dean Richards forever into the hearts and memories 
of those who associated with him. Saneness and common sense, open- 
mindedness, great keenness and foresight, were his outstanding qualities of 
mind. Intellectual honesty, a devotion to the cause of legal education and to 
the genuine interests of the community, a contempt for pose and sham and 
quackery, were the moral qualities which gave purpose and effect to the in- 
tellectual ones. His modesty, kindliness, and great heart found response in 
the love of those he left behind ... And so, in the name of his friends, and 
as a token of their love and esteem for him and their regard for the school 
that had such a firm place in his affections, I have the honor to present to the 
Law School this portrait of Dean Richards.” 

In response Professor Oliver S. Rundell, acting dean, said in part: 

“Our past is peculiarly our own. None can share it with us. We owe 
to it most of what we are. As we represent our present, and have faith in 
our future, we take pride in our past. In our history a most significant place 
must be given to Dean Richards. For a quarter of a century, from his young 
manhood till his death in the full vigor of maturity, he was head of our school. 

“Students were attracted and unconsciously influenced by his personality. 
One could feel in the school the constant response to it. Without preaching 
by him, he developed an atmosphere in which cheap smartness or small 
trickery as professional ideals could not survive. 

“With full recognition of its debt to many another, it may fairly be 
said that to no other one individual does the school owe a debt equal to that 
which it owes to Dean Richards. More peculiarly than in the case of any 
other individual his life was given to the school. He was proud of it. The 
school is proud of him. 

“The Law School gratefully accepts this portrait . . . and it extends 
its profound gratitude to those who have made its production possible.” 
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and Wife 
Income tax: computation of: on com- 
bined income of, 
Marriage as discharge of tort obliga- 
tion, 103 
Marriage in jest: annulment, 42 
trac 


Negligence of: liability of employer, 111 
nfants 


Contracts of: liability for beneficial, 117 
Liability for tort against parent, 106 


Liability insurance: direct coal of 
insurer on no-action policy, 1 
Joint Tort-Feasors (See = 
J its 
ummary procedure, 5 
Law School 
Annual banquet, 261 
Dean Richards’ portrait, 128, 261 
Enrollment, 64, 127 
Faculty movements, 64, 127 
Investigation of cost of administration 
of criminal law, 1 
Law School Association, 64, 261 
Legal Aid Society, 127 
New Law Building, 128 
Order of the Coif, 261 
Study of Workmen’s Compensation, 192 
Marriage (See Husband and Wife) 
Master and Servant (See Agency) 
Mistake of Fact 
(See Quasi-contract) 
| (ces rescission of in equity for, 


Moral Turpitude (See Criminal Law) 


Acceleration clause: foreclosure, 45 
Foreclosure: acceleration clause, 45 
Receivership when mortgagor insolvent 
and security inadequate, 250 
Naturalization 
Refusal to bear arms: ground for de- 
nial of, 114 
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Negligence 
—_ hWih . i. 

mputed negligence, 51 
im ependent contractors: liability of em- 
ployer for, 111 
Joint enterprise: 
sharer in, 125 
Ordinance: 


t of, 178 





negligence imputed to 
violation of as negligence 


violation of as negligence 


53 
School (See Law School) 


sances 
Liability of succeeding owners, 115 
Projecting structure as, 115 
Parties (See Pleading) 
Persons (See Infants and Husband and 
Wife) 
Parties: joinder of insurer (liability 
policy) and insured, 172 


New trial for excessive damages, 173 
edure 


Summary judgment, 5 
Proximate Cause (See Torts) 
Public U 


Banks and banking as, 131 
Telephones: hotel service, 252 
Telephones: error in directory, 182 


-contract 
Mistake of fact: relief for, 43 
Railroads (See Carriers) 


Restraints on alienation: fee simple, 119 


Mortgagor insolvent and security in- 
adequate: when, 250 

(See Contracts) 
Actions: survival of in Wisconsin: 
fraud, 


Fraud: for, 37 
ts on Aliena’ 


(See Real Property) 
Revocation (See Wills) 
Servitudes 
Trespass by aeroplane: invasion of 
set incidental to possession of land: 
ag possession, 47 


-—— Vendor and Purchaser) 
Statute Law 
Expert witness statute, 184 
Divorce Counsel statutes, 258 
Stevens, E. Ray (See Supreme Court) 
Supreme Court 


Crownhart, Charles H: memorial to, 3 

Stevens, E. Ray: memorial to, 
Taxation 

Corporations: income tax: disregard of 

income of a subsidiary as fixed by un- 

reasonable contract with parent, 255 


WISCONSIN LAW REVIEW 


Illegal taxes: recovery of interest on, 
121 
Income tax: computation of on basis of 
combined income of husband and wife, 
246 
Income tax: nature of, 177 : 
Income tax: statutory construction, 49 
(See Public Utilities) 
Animals: owner’s liability for injury 
by, 
Attractive nuisance: doctrine limited to 
trespassers, 51 
Damages: rule of, 182 
Foreign tort: discharge of, 103 
re negligence, 51 . 
mputed negligence: joint enterprise, 125 
edapendent contractors, 111 
aes tort of, 106 
oint tort-feasors: release of one, 56 
iability without fault for use of land, 
4 


12 
Seaemes foreseeability as element of, 


Negligence: violation of statute or or- 
dinance as, 

Ordinance: violation of as affecting re- 
covery in civil action, 

Proximate cause: forseeability as ele- 
ment of, 178 

Public service companies: 
for interrupted service, 182 
Res ipsa loquitur: damage poten from 
defendant’s use of his land, 

Statute: violation of as Seorting re- 
covery in civil action, 53 


liability of 


T 
eroplane, 47 
Undue Influence 
Presumption of from confidential re- 
lations, 107 
endor and 


aser 
Anticipatory rescission of land contract 
by vendee, 255 
Land contracts: 
9 


5 
Waiver (See Contracts) 
Wills 


Ademption by extinction, 229 
Ademptiom by satisfaction, 217 
Executor’s power to act alone, 171 
Revival of a revoked will by revocation 
cf the revoking instrument, 256 
Undue influence: presumption of from 
confidential relations, 1 
Wisconsin Statute Law (See Statute Law) 
Workmen’s tion 
Conflict of laws: 
243 


remedies of vendor on, 


extraterritorial effect, 


Extraterritorial effect, 


61 
“Yellow Dog” Contracts (See Contracts) 








